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PREFACE 

• It is essential for all participants to have an 
understanding of the basic principles of law in 
areas that affect the construction process 
such as: 

• Contracts. 

• Negligence. 

• Insurance. 

• Bonds. 

• Liens. 

• Delays. 
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The Purpose of the book is twofold: 

1) It discuss the concepts and rules that make 
up the law in a number of subject areas in 
which construction claims and disputes are 
prevalent. 

2) To provide practical advice to avoid legal 
disputes and increase the chance of success 
where such disputes are unavoidable. 

• The law is not static, nor is it uniform from 
one jurisdiction to another. 

• However, the basic principles are generally 
well established and consistent. 
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CHAPTER 1 

INTRODUCTION 

1.1 : CLAIMS AND DISPUTES: 

• Construction claims and disputes are a 
fact of life on large and small projects. 

• They include claims for: 

• Delay 

• Negligence 

• Breach of Contract  

• Refusal to pay 
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• Disputes and claims are costly to resolve 

in terms of: 

• - Amounts to be paid in settlement. 

• -Legal and expert fees. 

• - Preparation time for employees. 

• - Effects of uncertainty and contingent  

liability on the ability to carry on business. 
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• Many parties are involved: 

• Owner 

• Architect 

• Engineers: structural, electrical, geotechnical, … 

• Contractor 

• subcontractors 

• Suppliers 

• Individual workers 

• Estimator 

• CM 
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• When disputes develop many of these 

parties may become involved. 

• Thus, characteristics of construction 

litigation are: 

• - Numerous parties 

• - Large number of documents 

• - Very expensive 

• - Time consuming. 
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• Despite the variety and complexity of 
construction claims and disputes, the majority 
are resolved according to only a handful of 
legal principles.  

• These are the principles embodied in the law 
of contract and negligence. 

• The objectives of understanding these 
principles are: 

• - Analyze and resolve disputes. 

• - Avoid disputes. 

• - Take the correct measures when disputes 
happen 
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• Allocation of risk is a common theme of this 
subject. 

• - Contracts may be designed to allocate risks 
between the parties to the contract. 

• - Insurance is used to shift risk to a third 
party, the insurer. 

• - Bonds are used to protect parties against risk 
of nonperformance and nonpayment 

• - Waivers of lien are demanded in order to 
reduce the risks associated with liens. 

• -Disclaimers are included in the review stamp 
used by A/E on shop drawings to reduce risk. 
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1.2 : THE LEGAL PROCESS 

• Law is an imprecise and somewhat 
unpredictable field. 

• Law is not static. It changes from time to time 
and from place to place. 

• Laws are created by several ways: 

• - Enacted statutes 

• - Interpretation of statutes by judges. 

• - Judge decisions based on principles over 
hundred of years. 
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• These judicial precedents have gradually created 
the COMMON LAW. 

• Legislation frequently empowers certain agencies 
to create regulations that may be considered law, 
e.g. board of registration of engineers. 

• Custom and usage in the industry may also have 
the same practical effect as law. If the custom is 
so widespread as to be considered an industry 
standard, failure to act in accordance with that 
standard may also create grounds for liability. 
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• 1.3 : CONSTRUCTION LAW SUBJECT AREAS 
AND PRINCIPLES: 

• CONTRACTS are voluntary agreement between 
two or more parties that set out the rights, 
responsibilities, and the liabilities of the parties to 
the contract. 

• Construction oral contracts are legally 
enforceable. 

• Agency relationship between the O and A/E is a 
common source of disputes in construction 
contracts. 

• - Negligence is but one aspect of the law of torts. 
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• Torts are acts committed by one party in violation 
of the rights of another that are considered 
sufficiently reprehensible as to give rise to liability. 

• Negligence constitutes the majority of tort claims. 

• A negligence claim is customarily asserted by a 
party who has been injured, either financially or 
physically, by act (or omission) of another party 
with whom the first party has no contract. 

When parties have a contract, the injured party may 
rely on breach of contract or negligence theories. 
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• To prove a negligence claim, it is 

necessary to show that the defendant 

could reasonably foresee that the plaintiff 

would suffer an injury or loss as a result. 

• It is also necessary to show that the 

defendant did not meet the standard of 

care that should be expected of some one 

in his position. 
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• It is necessary to show that the failure to 
meet that standard of care was the legal 
cause of the loss suffered by the plaintiff. 

• Trespass claims are occasionally made 
against contractors. 

• Product liability claims are frequently made 
against material suppliers. 

• Legal problems are fact specific, meaning 
that a slight change in the facts can often 
lead to a different conclusion 
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