
Chapter 10 
Construction Contract  

Administration 

Dr.  Nabil El Sawalhi 

1 



CHAPTER 10 

DELAY CLAIMS 
10.1 : INTRODUCTION 

 
When delays occur, they adversely affect all of the participants: 

 the owner loses revenue or sales, 

 the C incurs extra direct costs and extended O/H charges 

 the consultant often must provide additional site visits. 

To recover damages for delay, it is necessary to prove at a min. 

that; 

1) A delay occurred, 

2) The delay was the fault of some other party (that is, 

compensable) 

3) The delay cost the claimant money. 
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Delays are typically categorized as: 

 compensable, 

 excusable, or 

 Non-compensable (that is caused by the contractor). 

 

Delays often occur that are not attributable to the fault of 

any party. Weather delays are an example. 

Such delays may or may not be compensable, depending 

on the wording of the contract. They may be excusable, 

in which case the contractor would be entitled to an 

extension of the contract time and waiver of liquidated 

damages. 
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The success or failure of a claim for delay may depend on 

whether the delay affected critical path activities. 

Other factors that may affect the success or failure of the claim 

are: 

 the existence of concurrent delays 

 “no damage for delay” clauses 

 the availability of documentary evidence to prove the 

claim. 

Delays can be dealt with in one of two ways: 

The delay can be permitted to extend the time for 

completion with claims resolved after the fact, or 

The work can be accelerated in order to make up the 

period of delay. 
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The costs of acceleration can be great due to using 

overtime and additional labor, which can result in a 

decrease in efficiency. 

acceleration claims are treated in the same way as delay 

claims. 

 

Directed acceleration claims, in which the owner 

acknowledges a delay but instructs the contractor to take 

all steps necessary to meet the contractual completion 

date, are relatively easy to recognize. 

 

However, there is also a category of acceleration claims 

known as constructive acceleration. 
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Constructive acceleration occurs when the 

contractor has been forced to accelerate the work, 

without any acknowledgment by the owner that the 

contractor is required to do so. 
 

If the contractor has been delayed by a cause that 

entitles the contractor to an extension of the 

contract time, and the contractor’s request for an 

extension is refused, the owner’s insistence on the 

original completion date creates a condition of 

constructive acceleration and may entitle the 

contractor to compensation for costs incurred in 

accelerating the work. 
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10.2 : CRITICAL PATH DELAYS 

 
If the delayed activities are on the critical path, 

the delay will very likely have a financial 
impact. 

 

However, if the delayed activities all have float, 
and the period of delay does not exceed the 
float, it may be difficult to prove entitlement to 
damages. 

 

Courts consistently rule that delays to activities 
on the critical path are of primary importance 
in evaluating delay claims. 
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In fact, it is generally held that a contractor will not be 

entitled to a time extension for an excusable delay 

unless the delay extends the duration of the critical path. 

 

The question whether the owner or contractor is entitled to 

the benefit of any float in the schedule has not yet been 

definitively answered by the courts. 

 

Another alternative, which is receiving approval in many 

courts, is that the project is entitled to it, in which case 

the first party to cause a delay that uses the float gets 

the benefit of that float, and no compensation is made. 
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It is becoming increasingly common for the construction 

contract to define the right to the float. 

 

There is a good reason the contractor should be entitled to 

the benefit of the float rather than the owner or the 

project. 

 

If the owner causes such a delay the contractor should be 

entitled to compensation. This result is obtained from 

basic principles of negligence and contract law, without 

reference to delay claim cases. 

 

Of course, the owner can protect against such claims by 

negotiating into the contract a clause that precludes 

claims for delay to noncritical activities, as long as the 

delay does not exceed the float. 
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10.3 : COMPENSABLE, EXCUSABLE, AND 

CONTRACTOR-CAUSED DELAYS 
 

Most construction contracts make some effort to distinguish 

between: 

Excusable compensable (often simply referred to as 

compensable), 

Excusable non-compensable (referred to as excusable), 

and 

contractor-caused (non-excusable, non-compensable) 

delays. 
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The CCDC 2 (Canadian Construction Contract Committee) 

contract contains the following compensable delay 

provision: 

If the Contractor is delayed in the performance of the Work 

by an act or omission of the Owner, Consultant, or 

anyone employed or engaged by them directly or 

indirectly, contrary to the provisions of the Contract 

Documents, then the Contract time shall be extended for 

such reasonable time as the Consultant may decide in 

consultation with the Contractor.  

The Contractor shall be reimbursed by the Owner for 

reasonable costs incurred by the Contractor as the result 

of such delay. 

 11 



 

The AIA document contains a somehow similar clause 

where the entitlement to an extension of time does not 

preclude recovery of damages for delay by either party. 

 

 

 

The law will usually presume, absent any provision to the 

contrary, that there is an implied term in the agreement 

that each party will not impede or hinder performance by 

the other. 
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Under the AIA contract cited, it is arguable that the owner is 

not liable for the negligence of its independent 

contractors if a delay is caused by one of them. 

 

Even so, the owner will remain liable for the performance of 

its contractual duties (such as providing design details) 

even if those duties have been delegated to independent 

contractors. 

 

The force majeure provision of the CCDC 2 contract 

provides that the contractor is entitled to an extension of 

time for delays that are excusable. 
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Those delays include any cause beyond the contractor’s 

control. 

 

That provision further provides that “The Contractor shall 

not be entitled to payment for costs incurred by such 

delays unless such delays result from actions by the 

Owner”. 

 

The AIA contains a provision entitling the contractor to an 

extension of time but does not explicitly preclude a claim 

for compensation. 
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Yet the result is the same because the law will not hold 

parties responsible for acts beyond their control unless 

the risk of those events is contractually accepted by the 

party. 

 

 

With respect to contractor-caused delays, the CCDC 2 

delay section does not specifically address the issue; 

instead, a clause recites what is a basic principle of 

negligence law: 
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If either party to the Contract should suffer damage in any 

manner because of any wrongful act or neglect of the 

other party or of anyone for whom the other party is 

responsible in law, then that party shall be reimbursed by 

the other party for such damage. 

 

The statement would be true without repeating it in the 

contract; however, the effect of including it in the contract 

is to make such a wrongful act or neglect actionable as 

breach of contract as well as in negligence. Therefore, a 

contractor-caused delay becomes a breach of contract.  
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10.4 : CONCURRENT DELAYS 
 
In many cases, compensable, excusable, and contractor-caused 

delays, or two of them, contribute to delay the same activities. 
 
For example, the architect may be slow in resolving design 

discrepancies, a labor disruption may occur, and the 
contractor’s productivity may decline because of poor 
supervision. This is referred to in the case law as concurrent 
delay. 

 
Thus, concurrent delays are said to occur when two or more 

independent delays coincide. 
 
Where concurrent delays cannot be apportioned, neither party 

can recover from the other. 
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10.5 : NO DAMAGE FOR DELAY CLAUSES 

 
Owners will sometimes attempt to negotiate into the 

contract a “no damages for delay” clause. 

 

These causes are designed to protect the owner from 

claims for damages associated with delay and 

acceleration but do not preclude the contractor from 

insisting on an extension of time. 
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They are considered to be exculpatory clauses and, 

consequently, are construed by the courts very strictly 

against the party they are intended to protect. In extreme 

cases, courts may refuse to enforce them at all. 

Such clauses must be construed strictly in limiting a 

claimant’s rights because of the unconscionably harsh 

result. 

Only where the language is clear will a court deprive a 

contractor of the right to damages where the delay is 

caused by the owner. 

No damages for delay clauses come in many shapes and 

sizes. 
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Some, like the CCDC 2 exclusion of damages for force 

majeure events, are reasonable in scope and represent 

a considered allocation of risk. They are generally 

enforceable. 

 

Others are wider in scope and preclude claims for owner-

caused delays, where the delay was unintentional. Still 

others try to exclude all delays, including those caused 

intentionally by the owner. 
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Some courts will enforce these clauses, whereas others 

take the position that a contract will be interpreted 

according to the following rules of interpretation: 

1. Words intended to exempt a party from liability 

because of its own fault are to be construed strictly 

against it. 

2. It is the duty of one party, for whom another is doing 

work under a contract, to do his or her part to 

facilitate the work. 

3. A contract will not be so construed so as to put one 

party at the mercy of another. 

• Allowing the owner to delay the contractor at will, without 

any recourse for the contractor, puts the contractor at the 

mercy of the owner and may render the clause 

unenforceable. 
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10.6 : PROVING A DELAY CLAIM 
 

As with any claim for breach or contract or negligence, it is 

necessary for the claimant to prove both liability 

(entitlement) and damages. 

Entitlement for a delay claim is often easier to prove than 

damages. 

The claimant must prove that another party breached a 

duty owed to the claimant, contractual or otherwise, that 

caused the claimant delay. 

Practical difficulties may arise in proving damages for 

delay. These difficulties are frequently related to lack of 

adequate documentation. 
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Heads (categories) of damages 

For contractors who have been delayed, the most common 

head of damage is extended overhead. 

Overhead is comprised of two components. 

Field overhead 

Home office overhead. 

 

Field overhead is relatively easy to calculate. 

If a delay of two months takes place, some pieces of 

equipment will be idle for that period. The normal rental 

rate for that equipment will be a good approximation of 

the damages attributable to having that equipment sit 

idle. 
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Of course the contractor would prefer being paid the 

charge-out rate to the rental rate on the basis that if the 

equipment had not been idle on this job it could have 

been earning the charge-out rate on another job. 

 

Other field overhead would include temporary power, job 

site office rental, and the like. 

 

Job site labor is treated similarly to equipment. Delays do 

not usually occur with predictable durations or at 

predictable times. 
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It generally does not make sense to reassign or lay off 

supervisory staff when delays occur unless it is known in 

advance that there will be a long and finite period of 

delay during which no work can be performed. 

 

For that reason, the salaries of the job site management 

team will be included for the period of delay, as well as 

costs associated with termination and rehiring of hourly 

labor. 

 

The contractor’s home office overhead will also be 

increased by a delay. 
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The difficulty associated with home office overhead is that 

not all of it is attributable to the one job that was delayed. 

It must be apportioned among jobs. 

The following formula has been developed for calculating 

the apportionment: 

Claimed overhead = CA/TB * P.OH/P * D 

 

Where  CA = the contract amount of the contract that 

was delayed; 

  TB = the total billing by the contractor during the 

period P; 

  P.OH = total home office overhead for the same 

period P; 

  D = the duration of delay; and 

  P = the period of performance of the contract. 
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For example, if the contract in question was for $1 
million, scheduled to last one year, and the 
contractor billed $5 million during that year, the 
fraction CA/TB would be 1/5. that means 20% of 
the contractor’s overhead for the year was 
attributable to this contract. 

 

Assuming period overhead for the year (P. OH) was 
$500,000, and the period of performance P was 
365 days, the fraction (P. O/H)/P would be 
500,000/365, or $1,370 per day. 
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Twenty percent of this amount, or $274 per day, is 

attributable to this contract. If the duration of delay D is 

30 days, the claim for home office overhead is 30 X 274, 

or $8,220. 

 

The Eichleay formula should not be applied blindly. 

 

There may be circumstances that would render an unfair 

result. For example, the contract in question may be the 

only contract that the contractor has ongoing, because of 

a downturn in the economy or because the contractor is 

winding up its operations, which would cause 100 

percent of the overhead to be attributed to the contract. 
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The contract in question may be close to complete when 

the delay occurred, resulting in a disproprtionately small 

amount of resources being expended on it during the 

period of delay. 

 

If the contract period is atypical, it may make more sense to 

use historical data to calculate overhead. 

 

Courts may not accept the use of the formula if it would 

produce and obviously unfair result. 
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Another common head of damages is loss in productivity. 

This may occur owing to a number of factors, such as: 

The delay pushing the work into winter conditions, 

The reduction in productivity associated with loss of 

momentum caused by repeated stopping and starting, 

or 

The loss in productivity caused by performing work out 

of sequence. 
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Acceleration claims frequently include claims for loss in 

productivity due to crowding. The contractor chooses an 

optimum size crew at the time of bid, and adding labor 

may increase the total output but reduce the average 

output per worker. These losses are notoriously difficult 

to quantify. 

 

Delays may cause increases in material and labor prices. 

Some material (such as cast-in-place concrete) cannot 

be purchased in advance and stored on site, and the 

contractor may be forced as well to pay higher labor 

rates because of delay. These are relatively easy to 

document once entitlement has been proved. 

 31 



Delay claims may include a component for loss of profit. 

These claims may fall under the heading “consequential 

damages”, as discussed in chapter 2 and are likely to be 

considered too remote. 

 

However, if the contractor can prove that the loss of profits 

is not too speculative, and was reasonably foreseeable 

by the owner at the time the breach occurred, they may 

be recoverable. 
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Required Documentation 
The first documents are the project schedules, the general 

contractor should have a bid schedule, ideally in critical path 
form. 

 

Failure to update the schedule is not necessarily grounds for 
criticism unless such updates are contractually required. 

 

However, a lack of updated schedules will make it difficult to 
reconstruct the delays and their effects. The information will 
have to come from other sources, such as: 

 Project diaries 
 Correspondence  
 photographs 
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Each compensable delay is incorporated into the schedule 

in order to determine what activities are affected and to 

what extent. 

 

It is usually necessary to adjust each update of the 

schedule accordingly and to remove the effects of non-

compensable delays. 

 

If a contractor believes that the owner is delaying the 

project, letters should be written immediately to put the 

owner on notice. 
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Many contracts contain strict notice requirements for 

claims, and failure to comply with the contract 

requirements may in some cases result in the claim 

being barred. 

 

Another class of documents needed to prove many delay 

claims is the productivity and cost reports of the job in 

question. 

 

Superintendents may view record keeping and paperwork 

as a waste of time, but lack of adequate documentation 

has led to the defeat of many valid and valuable claims. 
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Total Cost and Measured Mile Approaches: 

The total cost approach involves taking two “snapshots” of 

the project cost: 

one at the beginning and 

one at the end. 

 

The beginning cost is the contractor’s estimate, and the 

end cost is the sum total of all the contractor’s costs to 

perform the work. 

 

The contractor then argues that the difference in cost is due 

to breaches of contract by the owner, such as delay, and 

attempts to prove that such breaches occurred and that 

the total increase in the project cost is recoverable as 

damages. 
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That is not to say that the total cost approach will be 

rejected every time. Sometimes it is nearly impossible to 

isolate all the causes and tie each to an increase in cost. 

Where such impracticability exists, and 

as long as the claimant was not substantially 

responsible for the increase in cost, the approach has a 

chance of success. 
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The measured mile approach involves using a portion of 

the contract unaffected by delays as a yardstick to 

compare productivity for the rest of the contract. 

 

The contractor is thus able to demonstrate what could have 

been achieved in the absence of the owner’s breaches. 

 

It is still necessary, of course, for the contractor to prove the 

breaches and tie them to the loss in productivity, and it is 

still open to the owner to show that other causes were at 

work. 
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