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CHAPTER 11 

CONFLICTS OF INTEREST AND ETHICAL 

CONSIDERATIONS 

11.1 : OVERVIEW 

 

Conflicts of interest create ethical as well as legal problems. 

Codes of ethics adopted by professional and trade 

associations can assist in resolving such problems. 

Although individuals who are not members of professional 

bodies are not bound by their rules, the law will 

sometimes provide a legal remedy for unethical behavior. 

The law may impose a fiduciary relationship on parties 

which may include the requirement not to disclose or 

make use of confidential information. 
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For design professional, duties to the following parties can 

usually be found in the applicable code of conduct: 

duty to the public 

duty to the client 

duty to the employer 

duty to the profession 
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The duty to the public includes: 

 the overriding duty to protect the safety and welfare of 

the public  

 the duty to act with fairness and integrity toward the 

public. 

 

The duty to the client includes: 

 Avoidance of conflict bet. Personal gain and the client’s 

interest. 

 Duty to maintain confidentiality of certain information. 
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The duty to the employer is similar in some ways to that 

owed to the client, particularly regarding confidentiality 

and noncompetition. 

 

The duty to the profession is often a formalization of basic 

principles of common courtesy but may include an 

obligation to report misconduct of other members. 
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11.2 : THE DUTY TO THE PUBLIC 

 

Registration bodies have been established to protect the 

public interest, and therefore, it is not surprising that the 

codes of ethics recognize the duty to the public as higher 

than any other. 

 

Disregard for public safety can lead to liability in negligence 

and loss of the right to practice. 

 

This duty generally encompasses the duty not to undertake 

work outside one’s area of competence. 
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A/Es are sometimes called upon by their employers and 

clients to compromise their professional judgment in 

order to save money or otherwise further the client’s or 

employer’s interest. 

 

The duty to the public encompasses more than safety. It 

also includes a duty to act with fairness and integrity. 

 

Members of the public may relay on professional reports 

when making investment decisions and are entitled to 

assume that the author honestly believed the contents of 

the report. 
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A/Es are frequently called upon to act as expert witnesses 

in litigation. The professional’s obligation is to provide his 

honestly held opinion. 

 

When professionals are sued in negligence, the plaintiff 

must prove on a balance of probabilities (the claim is 

more likely true than not) that the defendant failed to 

meet the standard of care. 

 

It is a very serious allegation for one professional to call 

unprofessional the work of another, and it should not be 

done unless the breach is clear. 
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An expert witness is not a hired gun. 

 

The expert is there to assist the court in understanding 

these technical matters. When the expert takes on the 

role of advocate, independence is lost. 

 

The rules governing conduct of attorneys prohibit 

contingent fees for expert witnesses. 

 

Fee arrangement constitutes a breach of the expert’s duty 

to remain impartial and independent. These rules are 

binding on attorneys rather than witnesses. 
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11.3 : THE CLIENT’S INTEREST 
 

The duty to the client usually ranks above all other duties 

except the duty to the public. 

 

It includes: 

A duty not to accept financial compensation from any 

other party whose interest conflicts with an existing 

client 

A duty not to accept any assignment where personal 

interest may conflict with the client’s interest. 

Approval of the client following full disclosure of the 
conflict may cure the problem. 

 

It also includes not to disclose confidential information. 
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11.4 : THE EMPLOYER’S INTEREST 
 
An employee is an agent of the employer. One of the 

attributes of an agency relationship is the duty of 
fidelity: the employee must be loyal to the employer. 

 
Loyalty means that the employee must put the 

employer’s interest ahead of personal interest. 
 
The employee’s duty to the employer requires that the 

employee not accept financial compensation from 
any other party whose interest conflicts with the 
employer’s interest, nor accept any assignment 
where personal interest may conflict with the 
employer’s interest. 

 
11 



The most common example of such a conflict arising is an 

employee competing with the employer by: 

 “moonlighting” 

quitting to pursue an opportunity found by the employer. 

One remedy for such a breach is a “constructive trust”. 

The employee may obtain the consent of the employer in 

advance in order to avoid this result. 

There is a duty of confidentiality. The issue of confidentiality 

often arises when employment is terminated. 

 

Any attempt to use client lists or other trade secrets of the 

employer is a breach of the duty of confidentiality. 

 
12 



It is not uncommon for employers to require 

employees to agree, either at the time the 

employee is hired or at the time of 

termination, that the employee will not 

compete with the employer for a period of 

time. 
 

The agreement may require that the employee 

not accept employment in a certain field for a 

period following termination. Such clauses, if 

unreasonable in scope, are unenforceable. 
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Courts will not unduly restrict the basic right of individuals 

to earn a living. 

 

If the noncompetition agreement covers: 

 too broad an employment field, or 

 too large a geographical area, or 

 too long a time, 

It will not be enforceable. 
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11.5 : THE DUTY TO THE PROFESSION 

 
One of the consequences of self-governance is that 

members must accept the duty of policing each other. 

It lowers the reputation and quality of the entire profession 

to allow members to practice negligently or 

unprofessionally. 

For that reason, statutes and bylaws have been enacted 

that require members to report the unprofessional 

conduct of their fellow members. 

 

Some governing bodies can expel a member for filing to 

report a malpractice claim against himself or herself. 
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11.6 : THE DUAL ROLE OF THE A/E AS 

OWNER’S AGENT AND IMPARIAL ARBITER 

 
Certain functions are performed by a design professional 

that must be done in the client’s interest; 

advice regarding selection of contractors 

 inspection of the work for deficiencies 

negotiation with regulatory bodies. 
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The A/E is almost always required to perform the following 

additional functions, each of which can substantially 

affect the rights of the contractor: 

Evaluate and certify requests for progress payments. 

Evaluate claims for extra payment and delay. 

 Issue the certificate of completion. 

Act as the first arbiter of disputes between the O and C. 

In performing these functions, the A/E must not allow any 

perceived or real obligation to the owner to influence his 

or her decision such that it creates bias or a decision 

unfair to the contractor. 
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Three interest are at wok when a dispute arises over a 

claim for extra payment. 

 

The contractor may be looking for an extra for work that 

should have been included in the original bid. 

The architect owes a duty to the owner to protect 

against unfounded claims. 

The architect also owes a duty to the contractor to act 

fairly and impartially in evaluating the claim. 

The third interest is the architect’s self-interest. The 

architect’s self-interest exists because approving a 

claim for an extra may mean that there was an error or 

omission in the design. 
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In effect, the A/E is being asked to evaluate the adequacy 

of his or her own design. 

 

If the extra is approved where the adequacy of the design 

is called into question, the owner may sue the architect 

to recover the extra. 

 

At the very least, the implicit admission of an extra will 

lower the esteem of the designer in the owner’s eyes 

and may affect the likelihood of obtaining future work. 
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If the A/E honestly believes that the contractor is entitled to 

an extra, regardless of the cause, the claim should be 

approved. But the A/E should be careful not to make any 

statement that could prejudice his or her insurer’s rights. 

 

If the contractor’s claim raises the possibility of a claim 

against the A/E, the A/E should notify his or her insurer 

and seek legal advice before admitting responsibility. 
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