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CHAPTER 3 

SELECTED CONSTRUCTION 

CONTRACT ISSUES 

• 3.1 : INTRODUCTION: 

• The most frequent issues are: 

1.Structuring the contractual relationships. 

2.Agency. 

3.Indemnities. 

4.Change orders. 
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The contractual interrelationship or privacy, 

between the parties to a construction project will 

often: 

- Determine what remedies are available. 

- Allocation of responsibility and liability. 

Agency becomes an issue in many cases where 

both A/E error and C error are alleged. 

In some jurisdictions, the common law rule is 

that a plaintiff who is contributory negligent can 

not recover anything. 
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Indemnity provisions are frequently used to 

determine the intent of the parties to a contract in 

allocation of risk. 

Change order provisions are used to amend the 

contract when additions or deletions to the work 

are required. 

Disputes often arise when: 

Change is too urgent to properly make the 

proper procedures. 

Claims by contractors for impact costs after 

changes have been approved. 
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• 3.2 : STRUCTURING THE TEAM: 

The typical arrangement is 

 Owner 

 Design team (A/E), headed by A or E. 

 Construction, headed by a general contractor. 

Other arrangements include: 

 - Design/Build contract. 

 - Multiple Prime Contractors. 

 - Multiple Prime Consultants 
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Design/Build Contracts: 

Here we have one party for design and 

construction. 

If anything goes wrong, the contractor can not 

pointing to any other party as being at fault. 
 

The Owner must determine is advance the 

design parameters or even to have a 

conceptual design. 
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Multiple Prime Contractors: 

Technical considerations: 

O may have the experience. 

O may appoint CM. 

O save the general Contractor fees. 

O get rid of adversarial relationships. 
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The Owner has a contractual relationships 

with trade contractors (Subcontractors). 

Owner can sue the sub and vice versa. 
 

This is not the case under the typical 

arrangement as only Owner can sue sub. 

[In CANADA neither,] 
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3.3 : AGENCY AND AUTHORITY: 

An agent is a person who is authorized to enter into 

a contract on behalf of another party. 

A poor understanding of the mechanics of agency 

or the scope of authority has been the source of 

many disputes. 

There are three parties to an agency relationship: 

  the principal, 

  the agent, 

  the third party.  

The principal can give the agent authority in one of 

two ways: 

  express (actual) authority or 

  apparent (implied) authority.  
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Express authority is created by a contract, (may 

not be in writing). 

For example, the agreement for design 

services between the owner and architect 

should define the limits of the architect’s 

authority to bind the owner. 

Any change authorized by the architect that fits within 

the express authority will be binding on the owner, 

even if the owner does not like the change. 

Apparent authority is created by representations made 

by the principal to the third party. 
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For example: 

The consultant will have authority to act on behalf 

of the Owner only to the extent provided in the 

Contract Documents, unless otherwise modified 

by written agreement. 

In fact, implied authority may be created simply by 

appointment of the architect or by other conduct 

of the owner. 

If the owner knows that the architect is exceeding 

his or her authority, but does nothing to correct 

the situation, that may expand the apparent 

authority. 
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The principal must make the limits of agency 

known to the third party; otherwise, the 

principal will be bound if the agent 

exceeds the limits of actual authority but is 

within the apparent authority. 
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 An agent owes a duty to act in the principal’s 

interest. But not every act performed by an A/E is 

done as the owner’s agent. 
 

The consultant must act impartially in some cases, 

such as in approving payments and evaluating 

claims. 
 

The consultant must always be aware of whether the 

act being performed requires impartiality or fidelity 

to the owner. 
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3.4 : Indemnities 

Many construction contracts contain an indemnity 

provision. A contractual indemnity is a means of 

allocating risk. 
 

The effect of this provision is to make the contractor 

liable for any loss that the owner may suffer as a 

result of a claim by another party that is 

attributable to the contractor’s negligence (or the 

negligence of a party for whose acts the contractor 

is liable) that results in property damage or 

personal injury. 
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In the absence of an indemnity clause, the 

contractor is still liable to the owner for the 

contractor’s own negligence. 
 

The contractor is also liable to third parties 

(including the owner) at common law for the 

negligence of its employees because of the 

doctrine of vicarious (Indirect) liability. 
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Some indemnity provisions make the indemnitor liable 

for the negligence of the indemnitee. 

This would be like the contractor saying, “I’ll pay you if 

you are negligent and suffer loss”. 

In essence, it makes the indemnitor an insurer. 

 

Some courts have had difficulty with such provisions 

because they may seem unfair at first glance, and 

because they may promote a disregard for safety, 

 

But a properly drafted indemnity is likely to be viewed 

as an allocation of risk and as such is likely to be 

enforced. 
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• The indemnity clauses in many standard form 
contracts do not expressly exclude liability for 
design errors. 

 If the owner is sued for a loss caused by a 
combination of both design and construction error, 
an indemnity that is not limited to contractor 
negligence will expand the liability of the 
contractor. 

 Many jurisdictions have adopted comparative 
negligence statutes that have the effect of 
reducing the liability of each party to the 
percentage of fault attributable to them. 

These provisions are critically important in 
determining Liability and should be examined 
carefully during negotiations. 
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 The indemnity provision does not limit the 

liability of the indemnitor. It creates liability 

where none may have existed, but it does not 

take away liability that is otherwise existing. 

 The owner, for example, is given an indemnity 

with respect to claims by third parties. But if 

the contractor is negligent and causes the 

owner loss, even if no one sues the owner, 

the contractor would be liable. 

Many standard form contracts contain language 
that states this principle. 
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3.5 : CHANGE ORDERS 

Construction agreements almost always contain a 

provision for changes to the scope of work. 

Changes that result in an increase in the contract 

price are called “extras” 

 

In this respect, construction agreements differ from 

many other commercial agreements. 

The cause of the change will determine who is 

responsible for paying for it. 
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The owner is generally responsible for changes 

caused by hidden conditions. 

It does not matter that the condition was 

unforeseen; what is relevant is whether the 

condition was reasonably foreseeable. 

Extras for Design Negligence: 

It is not unusual for the designer to have a 

different interpretation of the relevant code 

than the officials who must enforce it. 

Failure by the designer to anticipate the official 

interpretation is not necessarily negligence. 
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• If the designer’s interpretation was 
reasonable, and reasonable inquiries were 
made, that should exclude liability for 
negligence. 
Whether or not the designer is responsible, the 

contractor will generally be entitled to an extra for 
the increase in cost. 

 
Liability of the designer is relevant only to the issue 

of whether the owner can recover the extra from 
the designer. 

 
It is understood by most participants in the industry 

that no design is perfect 
and that a small level of changes due to design 

error should be expected. 
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For this and other reasons, owners often carry a 

contingency in the budget to cover change 

orders. 

 

In theory, the owner is entitled to recover from 

the designer the extra costs due to design 

negligence, but in practice, if the cost is within 

the acceptable and expected range, the 

owner will not generally attempt to recover 

from the designer. 

 

No hard and fast rule exists on what range is 

acceptable. 
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Impact Costs: 
The change order clauses in most standard form 

agreements provide that the contractor and owner 
may agree on a fixed price for the change. 

The purpose is to provide some certainty to the 
owner, who must ultimately decide whether the 
change should proceed. 

Yet many contractors submit their change order 
quotations with the following qualification (or 
words to this effect): 

The price quoted does not include any allowance for 
delay or impact associated with this change. The 
Contractor expressly reserves the right to claim at 
a later date for all costs associated with delay and 
impact resulting from this change. 
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If the owner accepts the quotation subject to 
this qualification, the contractor would not be 
barred from making such a claim at a later 
date. 

 
For this reason, owners often include language 

in the request for quotation, which requires 
the contractor to include in the price all costs 
associated with the change, including impact 
costs, and identify before the change is 
approved how much of a delay is being 
claimed. 
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One method of compensating the contractor for 

impact while providing the owner certainty in 

pricing is to force the contractor to make all claims 

for incremental delay at the time the change is 

being quoted. 
 

Timing and Pricing of Changes and Performance 

Under Protest 

Standard form contracts may require the contractor 

to obtain approval for the change before 

proceeding with the work, or else proceed at risk. 

The AIA form states that the contractor “shall 

proceed promptly, unless otherwise provided in 

the change order”. 
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Contractors are under pressure to perform work 

that has been requested by the Owner, with 

the promise that the documentation will follow. 

Disputes develop when the documentation 

does not follow, and there is disagreement 

over what was said or promised. 

Almost all construction contracts contain a 

provision allowing the owner or architect to 

order that work proceed in the absence of a 

change order, with the cost and schedule 

issues to be resolved later. 
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These provisions are necessary in two 

situations: 

 where no agreement is reached on price and 

 where there is fundamental disagreement on 

whether the  work is truly a change or is part 

of the original scope of work. 

 

There have been cases where the contractor is 

directed to perform work that the he believes 

is an extra, but that the owner contends is 

part of the contractor’s original responsibility. 
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In the absence of a contract provision that 

allows the issue to be resolved later, the 

contractor is faced with a very difficult choice: 

Either refuse to perform the work or perform it. 

If the contractor refuses to perform and turns 

out to be wrong (that is, it is part of the 

contractor’s work), the contractor will be in 

breach of contract, and the owner may be 

entitled to terminate the contract or sue the 

contractor for damages. 

If the contractor does perform, he or she may 

be denied compensation even if it is a 

legitimate extra. 
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Act Under Protest 

Some jurisdictions have enacted legislation to address 

this harsh result and allow the contractor to perform 

under protest. 
 

As long as a formal protest is issued in a timely manner, 

that preserves the contractor’s right to prove that the 

work is extra to the contract. 
 

To ensure that the contractor is given this basic right, the 

contract should contain such a provision as will. 
 

It is essential that the contractor comply with all formal 

requirements for protest.  
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