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CHAPTER 5 

RISK, RESPONSIBILITY; AND 

DISPUTE AVOIDANCE 
• 5.1 : INTRODUCTION: 
The principles of contract law go only so far in: 

 Guiding the parties to the contract or 

 Guiding a court as to how a contract should 

be interpreted  
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Ultimately, the purpose of a contract is to 

allocate: 

 Risk 

 responsibility 

Between the parties: 

- Risk of loss in the event of failure 

- Risk associated with unforeseen events 

(such as rejection of plans by an official 

authority) 

- Responsibility for making decisions 

- Responsibility for ensuring certain 

results. 
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Certain types of risk can be reduced or eliminated at: 

 The contract negotiation phase and 

 During the performance of agreements 

simply by: 

- Recognizing the potential risks and responsibilities 

- Taking a few simple steps to either: 

o Knowingly accept them or 

o Shift them to other parties. 
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Responsibility will sometimes be allocated 

bet. Parties even if the parties fail to 

address those issues in their contract. 
 

Risks that properly belong to one party may 

be inadvertently (mistakably) accepted by 

the other. These risks are easily avoided 

as long as they are recognized. 
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Risk of conflict is greatly increased where the 

client of a contractor or designer is 

dissatisfied. 
 

Client dissatisfaction is often unrelated to the 

quality of construction or design, but rather is 

a function of poor communication. 
 

Designers are required to draft specifications 

and can use them to allocate risks that were 
not specifically addressed in the contract 
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• 5.2 : COMMON LAW PRESUMPTIONS: 

Construction participants, with the exception 

of individual homeowners, are generally 

viewed by the law as relatively 

sophisticated parties. 
 

The law will usually presume that the terms 

of the contract were fairly negotiated, and 

if the party did not object to a term of the 

contract, he or she will be bound by that 

term. 
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An argument that the contract would have 

been awarded to someone else if the term 

had not been agreed to is of little avail. 
 

The law also presumes that if a risk is 

identified in the contract, the parties 

addressed their minds to that issue, and 

the law is reluctant to substitute its own 

allocation of risk for the parties’ choice. 
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A popular misconception (Error) by the 
consumers of architectural and 
engineering services is that the designer 
guarantees the result of his or her work. 

 

The designer will act with the level of 

competence and care that would be 

expected of the average practitioner in that 

field. 
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Designers should be extremely careful to avoid any 

contractual language that places them in the 

position of guarantor or surety. 
 

The law (in most jurisdictions) will imply in a contract 

for construction of a residence that the final 

product will be fit for human habitation. 
 

It will also imply certain minimum standards of 

quaility and workmanship in the materials and 

labor. 
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If the contractor is aware-or reasonably should 

have been aware-of a defect in design, there 

is an implied obligation to bring that defect to 

the owner’s attention. 
 

The law does not often imply any warranty of 

the design, by the contractor, into the 

construction contract unless the plans and 

specifications would indicate to an average 

contractor that the design would not work. 
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• 5.3 : SHIFTING RISK: 

Many designers will accept risk that should properly 

belong to the owner in the mistaken belief it is 

somehow improper to leave that risk with the 

owner. 
 

For example, assume a mechanical engineer is hired 

to design the HVAC for an office building… 
 

The solution is to write to the owner explaining the 

problem, and setting out the possible 

consequences and likely costs, thereby allowing 

the owner to make an informed decision. 
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• 5.4 : DISPUTES CAUSED BY CLIENT 
DISSATISFACTION: 

Client dissatisfaction is one of the prime causes of 
litigation. 

The dissatisfaction may be: 
 - Justified, or 
 - a matter of perception. 
 

In some cases, disputes can be avoided simply by: 
 - advising the owner of the choices available, 
 - outlining the adv. And disadv. of each choice 
 - allowing the O to make an informed decision. 
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To illustrate, suppose the owner, who is constructing 
a parking garage, advises its structural engineer 
that the cast-in-place concrete slabs are to be flat, 
with no ponding of water… 

 

The problem can be avoided by informing the owner 
beforehand what to expect. That way, ponding of 
water before the forms have been stripped will not 
be cause for complaint. 

 

It is always advantageous to offer explanations 
before rather than after a result has been 
obtained. 
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As in the case of the chiller, the owner might simply say, 

“Do whatever you consider appropriate.” if possible, the 

designer should avoid being drawn into making the 

choice. 

But if that is not possible, it would be prudent to inform the 

owner (by letter) 

- What choice will be made, 

- For what reason, 

- With what possible consequences 

- At what cost, and 

- To advise the owner that if he or she is not happy with 

that choice, immediate notification should be provided. 

 
15 



The common cause of claims bet. O and A/E is unpaid 

fees. 

A claim is filed for the fee, and the owner counterclaims for 

the losses caused by the alleged negligence. 

Some designers have suggested requiring the owner to 

pay the fee, or a portion thereof, as a retainer. 

This is simply impractical: 

- Since owners are often unwilling to agree to such an 

arrangement. 

- The conflict stems from a poor understanding, at the 

start of design, of what will be required and how much 

it will cost. 
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The designer may have contracted for one or 
two visits per week, either as part of the fee 
or on an hourly basis. The contract may 
specify that design changes due to owner 
requests are not included in the basic fee. 

 

After being billed for extra services, the owner 
may be upset. Even sophisticated owners 
have been known to balk(hesitate) at such 
requests. 
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An architect who is responsible for supervision 
will want to be on site every day. Inspection, 
on the other hand, connotes a lesser degree 
of involvement. 

 

Although the architect may appreciate the 
distinction, the owner may not. 

 

Good communication is a key ingredient to a 
successful business relationship. 

 

It cannot be overemphasized how important it 
is to maintain a good relationship with the 
client, and doing so is the least expensive 
and most cost-effective way to avoid claims. 
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5.5 : PROJECT DOCUMENTS 
There are typically at least five parts to a 

construction contract;  
 1. The written agreement 
 2. The general conditions 
 3. Special or supplementary conditions 
 4. The technical specifications 
 5. The drawings 
Allocation of risk and responsibility as between the 

owner and contractor is largely determained by the 
contract. 
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Likewise, the designer will influence certain 
risks and responsibilities as between the 
owner and designer (by virtue of those same 
documents). 

 

There is still a residual (historical) design 
responsibility in the contractor in some cases. 

 

In recent years, designers have tried to shift 
responsibility for certain aspects of the design 
to the contractor through the use of 
performance specification. 

 

A performance specification requires the 
contractor to achieve a result but does not tell 
the contractor how to achieve it. (elevator) 
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The disadvantage in using a performance 
specification approach is that the designer loses 
some control over the design process. 

 

Trying to regain that control through the shop 
drawing review process can be costly because the 
contractor will argue that any interference resulting 
in increased cost justifies increased 
compensation, which in turn can precipitate a 
claim against the designer by the owner. 

 

Performance specifications offer greater opportunity 
for the contractor to influence the final product. Yet 
he warrants that the system will meet the 
parameters specified. 

The designer has therefore shifted some of the risk, 
namely, the possibility that the system will not 
function as intended. 
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• 5.6 : DISCLAIMERS: 

It is common to find clauses in contracts that attempt to 

preclude or limit the liability of one of the parties. For 

example: 

- consequential damages, 

- negligence, 

- “no damage for delay”, 

- etc. 

Disclaimers are not always contained in contracts. They 

may be posted in conspicuous places or contained in 

letters. 
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A disclaimer to be effective, it is necessary to 
bring it to the attention of the party against 
whom it is intended. 

 

Disclaimers that are inconsistent with the 
contract entered into are often invalid. 

 

Furthermore, disclaimers that are unreasonable 
in scope, such as attempts to preclude claims 
for fundamental breach of contract or gross 
negligence, run the risk of being found 
unenforceable by courts. 
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