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CHAPTER 6 

BIDDING 

• 6.1 : INTRODUCTION: 
Most disputes involving the bidding process arise due to: 

 Bid shop by the owner or general contractor or 

 Mistake contained in a bid 

In this chapter: 

Bid shopping is examined in the context of the legal remedies available 

to the author of the bid. 
 

The law relating to mistakes is also reviewed with respect to: 

-The right of the bidder to withdraw a bid and  

-Whether the recipient of a bid is entitled to enforce a bid bond if 

the bid contains a mistake. 
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• 6.2 : THE BIDDING PROCESS: 

• Contract formation (offer and acceptance) in the 
construction industry is usually accomplished 
through the bidding (tendering) process. 

The process involves a number of stages: 

1.Preparation of the bid documents 

2.Solicitation or invitation of bids 

3.Pricing by the contractors 

4.Submission of bids 

5.Evaluation by the owner 

6.Award of the contract 
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There have been lawsuits brought by: 

- Unsuccessful bidders 

- Successful bidders who made mistakes in bids 

- Subs. And suppliers whose pricing information has 

been used by contractors to bid shop 

- By contractors against subs. Who have withdrawn 

their prices after those prices were incorporated 

into contractors’ bids, 

- Owners and contractors against each other 

seeking to keep a bid bond. 
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• In the private sector, almost all invitations to 

bidders contain a statement that the lowest or 

any bid may not be accepted and that the 

owner reserves the right to accept or reject 

any bid in its sole discretion. 
For public bodies statutes usually requires that the lowest 

conforming bid from a qualified contractor be accepted. 

 

A bid may be invited in one of 3 ways: 

By invitation only to selected contractors, 

By open invitation, or 

Through a bid depository. 
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The drafting of the invitation may be very important 

in determining the terms of the agreement bet. 

The owner and the successful bidder. 

 

The invitation will usually require the bidders: 

To conduct an independent site investigation 

Detailed site surveys 

Soils investigations to be performed as well. 
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The invitation is one of the tools available to O 

to allocate various construction risks to the 

contractor. It should be drafted with care. 
 

In jurisdictions that limit the owner’s rights of 

acceptance and rejection, the invitation is the 

owner’s opportunity to set out the factors to 

be used for acceptance and rejection. 
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 Iit is common that subcont. Prices are being 

delivered to the general contractor on the same 

day that bids are due. 

 

Submission of the bid usually requires the 

contractor to comply with instructions on: 

 Timing, 

 Form, 

 Content. 
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If the bid is late, the owner may be required to reject 

it, and even if the owner is not required to do so, 

rejection is likely. 
 

Requirements as to form and content usually mean 

that the bid cannot contain substantial exclusions 
or qualifications. 

 

The owner will evaluate cost-saving alternatives 

proposed by the bidder. A low base bid may not be 

low once an alternative is accepted. 
 

Another factor considered during the evaluation 

phase is the reputation of the low bidder and its 

ability to perform the work. 
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Private owners frequently begin negotiations 

with bidders during the evaluation phase. 
 

The award of the contract constitutes the 

acceptance of an offer and thus 

crystallizes contractual rights between the 

owner and the successful bidder. 
 

Sub-contractors and suppliers whose prices 

have been used will also be affected by 

the award of the main contract. 
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6.3 : BID SHOPPING 

 
Bid shopping is understood to mean the practice by an 

owner or contractor of using a price submitted by one 
party to obtain a lower price from another party. 

 

It may not create a legal cause of action but is widely 
considered unethical. 

 

The first legal theory to be tested in this respect was 
breach of contract. In the United States, the courts 
have held that submission of a price by a 
subcontractor and use of that price by a general 
contractor does not create a contract. 
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Promissory estoppel will protect the general contractor 

but not the subcontractor because of the lack of 

detrimental reliance by the subcontractor. 
 

Some disgruntled subcontractors have tried to use the 

theory of unjust enrichment but to no avail. 
 

Theoretically, it is possible to base such an action on the 

tort of deceit, but it would be necessary to prove that 

the general contractor actively solicited a price from 

the subcontractor with no intent to consider that 

subcontractor. 
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6.4 : MISTACKES 

 
A mistake must be both 

 Obvious and 

 Material 

In order for it to render a bid incapable of being accepted, 

even if the bid is irrevocable. 
If the matter relates to a risk that has been knowingly 

accepted by the contractor, and the “error” is a matter of 
judgment by the contractor, it may not be considered an 
error. 

 
If the bid is irrevocable, and the contractor catches an error 

before the bid has been accepted, revocation by the 
contractor will result in forfeiture of any bid bond unless 
the error is obvious and material. 
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6.5 : BID DEPOSITORIES 
A bid depository is an organization used by 

owners, contractors, and suppliers that is 

designed to facilitate bidding according to 

specified rules. 
 

Typically, one must be a member of the 

depository, to use it. Members of the 

depository must agree to abide by its rules 

or else risk losing membership privileges, 

which includes the right to bid on projects 

that are handled by the depository. 
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• Plans, specifications, and other bid 

documents are deposited in the bid 

depository for bidders to review, and bids 

must be submitted through the depository. 

For contractors who do not want to pay for 

a set of plans and specifications for the 

purpose of bidding, the depository allows 

members to use the plan room to perform 

take-offs. 
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