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CHAPTER 12

LABOR LAW
12.9 : EMPLOYMENT LAW

Employment law does not have aspects that are unique or

particularly troublesome to the construction industry.

Employment legislation addresses the issues of:

▪ safety

▪human working conditions.

Laws are enacted to:

▪protect against various forms of discrimination

▪ set minimum wage levels

▪ regulate payment for overtime

▪govern other aspects of the employment relationship.
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Breaches of human rights and other employment laws can

create liability for employers.

Damages may include:

▪ lost wages

▪ reinstatement

▪punitive damages.

The employment relationship, in the absence of a contract

(express or implied), is called employment-at-will.

This means that either party has the right to terminate the

relationship, whether or not just cause for doing so

exists.

However, implied contracts will be found by courts to exist

in many cases, particularly for long-term employees.
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Representations made by the employer which could

reasonably lead one to believe that employment

would not be terminated except for just cause, can

form the basis for an implied contract.

Similarly, representations found in company

literature, such as policy manuals, can serve the

same purpose.

Just cause means that the conduct of the employee

constitutes a serious enough breach of the

employee’s obligations to justify termination.

In such cases, the employer is not required to give
notice or severance pay.
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Events that raise liability issues, and should cause both

employer and employee to consider the need for legal

advice, include:

▪ termination of employment

▪discipline

▪significant changes in working conditions (for example,

demotion, reduction in pay, loss of responsibility,

transfer)

▪allegations of sexual harassment,

▪discrimination in hiring,

▪discrimination in promotion or transfer

▪privacy issues.
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CHAPTER 13

DISPUTE RESOLUTION

13.1 : INTRODUCTION

There are four well-recognized of dispute resolution:

▪ litigation

▪arbitration

▪mediation

▪negotiation

There is no ideal method.
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The appropriate method will depend on:

▪ the nature of the dispute

▪ the amount of money in dispute

▪ the remedies sought

▪ the willingness of the parties to resolve the dispute

▪ the nature of the relationship between the parties.

Negotiation is a purely voluntary method. If a party does

not wish to negotiate, it would be futile (even if it were

possible) to force negotiantion.
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Litigation is at the other extreme. It is involuntary for

the defendant. Failure to participate will result in

judgment being awarded against the

nonparticipant. Failure to pursue a claim by the

plaintiff will result in no recovery.

Arbitration is voluntary at the contract negotiation

phase; a party can refuse to agree to the inclusion

of an arbitration clause in the contract.
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However, once the clause is agreed to,

assuming it is a mandatory arbitration clause,

a demand to arbitrate by the other party

forces the arbitration.

The court will enforce the arbitration obligation

as well as the ruling of the arbitrator.

Mediation, is a nonbinding arbitration. A party

may take part in the mediation process, but it

can refuse to settle the dispute.
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13.2 : LITIGATION

Litigation is the use of the court system to resolve disputes.

There are inherent advantages to litigation.

For example, the court can enforce its own orders and its

processes.

Sometimes litigation is the only practical alternative.

There are disadvantages as well.

▪ Litigation is costly (attorney, experts, preparation costs, ..)

▪Employees of the parties can be inconvenienced or tied up

for long periods.

▪Delay.
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The litigation process requires that issues of law and fact

that are in dispute be resolved by an independent person

or persons.

▪The issues of law are decided by a judge.

▪The issues of fact are decided by a jury or by the judge.

The pleadings

To commence the litigation process, the plaintiff drafts a

complaint, which states:

▪ The names and addresses of the parties,

▪ The allegations that form the basis of the complaint

▪ The nature of the relief sought.
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The complaint must be filed in the appropriate court

registry.

Thereis no limit on the number of potential plaintiffs or

defendants.

On receipt of the complaint will contain a series of

numbered paragraphs, each containing an allegation.

The body of the complaint will contain a series of

numbered paragraphs, each containing an allegation.
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A complaint that does not set out a cause of action can be

struck (dismissed). Examples of causes of action include

breach of contract and negligence.

Each cause of action contains a number of elements that

must be proved. For example, the elements of

negligence include existence of a duty, breach of that

duty, and damage or loss flowing from the breach. A

complaint that alleges a duty but no breach may be

struck.
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The complaint will also state the relief sought. That relief

may include:

▪General damages,

▪Punitive damages,

▪Specific performance of a contract,

▪An injunciton, or

▪Other forms of relief.
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The defendant must draft and file an answer containing a

denial of all allegations that the defendant plans to

contest at trial.

Failure to deny an allegation in the answer will be

considered admission of that allegation, and that

admission may be impossible to retract at a later date.

Pleadings may ordinarily be amended after they have been

delivered; however, permission of the court may be

required.

The pleadings are the only documents that the judge sees

prior to the commencement of trial. The pleadings should

give the judge a basic understanding of the nature of the

dispute.
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Counter Claims and Third party 
Claims

• A counterclaim is a complaint that the defendant 
makes against the plaintiff. 

• Counterclaims are frequently made by owners 
who have been sued by their design consultants 
or contractors for payment of fees. 

• There is no rule limiting the counterclaim to the 
amount of the original claim, and in practice, 
counterclaims are sometimes much greater than 
the original claim.
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• It is rare for a construction dispute to involve only 
two parties. More often, a number of other 
project participants are brought into the litigation 
by the defendant(s). 

• This is done by "impleading'' the other parties.

• In the United States, there is no obligation for a 
defendant to implead a third party; instead, the 
defendant may commence a separate action. 

• In practice, however, it usually makes more sense 
from a strategic point of view to have the third-
party claims heard at the same time.
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The discovery Process

Discovery refers to a number of different procedures

available to all parties prior to trail, the purpose of

which is to learn as much about the case as

possible.

The rationale is that if there are no surprises at trial,

all parties should be aware of the relative

strengths and weaknesses of each party’s case

before trial, thereby increasing the likelihood of

settlement
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The goals are to prepare for trial and to promote pretrial

settlement.

The procedures available include (but are not limited to):

▪interrogatories

▪discovery of documents

▪deposition of witnesses

▪inspection of the property.

Interrogatories are a series of written questions sent by one

party to another.
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They are usually sent shortly after the pleadings
phase is complete in order to obtain preliminary
answers and to find out which witnesses are
knowledgeable about various aspects of the claim.

Discovery of documents is an ongoing process and
often continues until shortly before trial. On being
served with a subpoena or demand for discovery
of documents, a party must produce all documents
(except for privileged documents) that are relevant
to matters at issue in the case.
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A deposition is cross-examination of a witness, under
oath, conducted prior to trial.

A transcript is made of the questions and answers, and
that record may be used at trial as evidence or to
impeach (contradict) the witness.

The primary purpose of depositions is to obtain the
evidence of all witnesses before the trial so as to avoid
the possibility of surprise.

The deposition process is very expensive.

Inspection of the site is available to all parties even
though the site is owned by one party.

Trials
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13.3 : ARBITRATION

Proponents of alternative Dispute resolution (ADR)

claim that arbitration is less expensive and quicker

than litigation.

Arbitration is best suited for disputes involving parties:

▪who have an ongoing business relationship

▪who have a genuine desire to resolve the dispute

amicably.

An arbitrator is essentially a private judge (and jury

because the arbitrator makes findings of fact as well).
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The parties may choose arbitration as their method of

resolving disputes before any dispute has arisen by

agreeing to insert an arbitration clause in the contract. Or

they may choose to arbitrate after a dispute has

occurred.

Several organizations are dedicated to the use of

arbitration.

Several features of arbitration distinguish it from litigation.

First, as mentioned, the arbitrator is privately appointed.

Arbitrators are chosen for their reputation and expertise.
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In addition to these fees, which may be a percentage of the

amount in dispute the Arbitrator, unlike a judge, must be

paid.

It may also be necessary to rent facilities in which to hold

the hearing. Most arbitration agreements provide that the

parties will bear equally the costs of the arbitrator9s)

unless the arbitrator(s) makes an award of costs against

one party. These costs can be substantial.

▪The arbitrator’s schedule is another factor to consider.

Many construction arbitrators are practicing

professionals-attorneys, contractors, engineers, or

architects.
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One advantage to the arbitration process is its

privacy.

For example, the evidence may include trade

secrets, such as productivity data or profit and

overhead figures.

Another advantage is the arbitrator’s expertise. The

parties can choose an arbitrator with training or

experience in the field of construction that is the

subject matter of the case.
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One effect of doing so is that technical evidence can be

canvassed more quickly and in greater depth because

there is no need to explain the basics.

▪Care must be taken, however, that the arbitrator(s) not

make assumptions based on experience rather than

evidence.

▪There is one serious disadvantage to the arbitration

process. It concerns the third-party problem.
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The rules of evidence and procedure are less formal in an

arbitration than in a court of law.

Hearsay or opinion evidence that might be inadmissible in

court can be heard by the arbitrator, for example, though

the arbitrator should be careful as to the weight given to

such evidence.

It is essential that the fundamental principles of fairness be

adhered to. This means that each party must be given:

▪adequate notice of the hearing

▪an opportunity to be heard

▪an opportunity to test the evidence of the other parties

▪an impartial and unbiased decision maker.
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• Finally, some claims are not capable of being arbitrated 

because of the form of relief sought. In some 

jurisdictions, for example, legislation requires that a 

mechanics lien claim be proved in court.
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13.4 : NEGOTIATION

It is more of an art than a science. Negotiating skill may be

improved through study, but in the final analysis, it is

best learned through experience.

There are always alternatives to a negotiated settlement:

▪Litigation is almost always an alternative

▪Doing nothing is another.
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For that reason, negotiation should be approached with an

understanding of the alternatives so that no settlement

will be agreed to that is worse than the alternatives.

Negotiated settlements have two clear advantages to

litigation and arbitration:

▪The process is usually much less costly.

▪The uncertainty is eliminated.
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13.5 : MEDIATION

Mediation is an assisted negotiation process in which the

settlement discussions are facilitated by a neutral third

party.

To succeed:

▪The parties must have a genuine desire to reach a

settlement,

▪The mediation should be attended by an authorized

representative

▪The mediator should have the trust of all parties.
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One of the ground rules for mediation is that if no

settlement is reached, every-thing said by all the

parties and by the mediator is privileged, which

means that it cannot be used as evidence in

subsequent proceedings.

This allows the parties to be more open with each

other and improves the likelihood of settlement.

One of the functions of the mediator is to provide a

reality check for the parties.
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The first phase of a mediation is an exchange of

opening statements by each of the parties.

The mediator then meets separately with each party,

discussing the strengths and weaknesses of each

position, in an attempt to bring the parties closer

together.

Unlike a judge or arbitrator, the mediator is allowed

to meet with one party in the absence of the others

to discuss the case.

During the separate meetings, a party can request

that certain information be kept confidential.
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13.6 : OTHER DISPUTE RESOLUTION METHODS

There are other methods of dispute resolution that are

similar to mediation, including:

▪Minitrials

▪Settlement conferences.

In some jurisdictions, it is a mandatory step in the litigation

process for the parties to attempt to settle the case

through mediation or settlement conference.
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A settlement conference is an informal meeting with a
judge in order that the judge might assist the parties to
settle the case.

A minitraial is a condensed version of a trial in front of a
judge alone. Evidence may be presented, or in some
minitrials, rather than call witnesses, anticipated
evidence may be summarized in written form.

The judge makes a nonbinding ruling, which should give
the parties a realistic idea of the probable outcome of
a complete trial.

There are many variations of these methods, including:
▪ Binding mediation (mediation/arbitration),
▪ Court-appointed referees,
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