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CHAPTER 2

CONTRACTS

2.1 : OVERVIEW

• A contract is a voluntary agreement between 
two or more parties

• It may be written,

Oral,

Or partly written and partly oral.

• Contracts may contain terms that have never 
been expressly discussed bet. the parties but 
they are taken for granted (Known as “implied 
terms”)
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• Contracts may be enforceable by a court, or 
they may be unenforceable because of 
defects in their form or content.

• Although the law requires certain contracts to 
be in writing in order to be enforceable (such 
as contracts relating to purchase and sale of 
land), contracts for construction or design 
services need not be.

• The purpose of a contract is to set out:

– The rights,

– Responsibilities, and

– Liabilities of the parties
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The purpose of a contract, from another 
perspective, is to allocate risk between the 
parties

• Contracts can be enforced by the parties to 
the contract

• A party to the contract is said to be privy to 
the contract. The parties to the contract are in 
privity.

• They may be also enforced by parties for 
whose benefit the contract was intended

• Contract disputes can be resolved amicably 
or by an impartial tribunal such as a judge, 
jury or arbitrator.
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• One of the functions of court is to 
determine whether the complaint is really 
a risk that one of the parties assumed at 
the outset.

• e.g. increase in materials cost

• A court examines enforceability of contract

Some agreements are not enforceable 
due to a flaw inherent in the contract.

Fixed price

Cost  plus
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• Some become unenforceable because of 
events that occur subsequent to the creation 
of the contract:

• Coercion,

• Frustration,

• Impossibility,

• Discovery of a mistake.

Enforceability of contracts:

•Valid offer and acceptance.

•Mutual consideration.

•Legal capacity of the parties.

•The contract should have a lawful purpose.
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• The triggering event for the majority of 

contract disputes is the failure by one 

party to perform his obligations. This is 

called breach of contract.

• Payment of money (damages) is the most 

common remedy for breach of contract.
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• 2.2 : TYPES OF CONSTRUCTION 

AGREEMENTS:

• The main three categories are:

• Fixed price

• Cost plus

• Unit price
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Fixed Price Contracts:

-It means that the contractor is to receive a lump

sum amount which compensates the contractor for

the cost of performing the work including OH &

Profit.

-It is also referred to as:

Lump sum contracts or

Stipulated price contracts

-The contractor is entitled to keep any additional

profit earned, but he is also responsible for cost

overrun.
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Cost-Plus Contracts

• It requires the contractor be compensated 

by the Owner for the actual costs of 
construction
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• Cost of construction should be accurately defined. 
It is more suitable for experienced Owner and it 
gives him more power to control the work.

Cost-plus fixed fee No incentive to save.

Cost-plus percentage wrong incentive.

GMP OK.

GMP is almost a lump sum contract, but giving the

owner the right to audit the contractor’s cost.
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▪A cost-plus agreement does not necessarily entitle

the contractor to be reimbursed the cost of

correcting work that was negligently performed.

▪There is an implied term in every construction

contract that the contractor will perform competently.

Unit Price Contracts

•It requires that the Owner pay a stipulated amount

for each unit or quantity of work performed.
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Here the contractor is relieved from the risk of

quantity increase. The Owner benefits from

not paying higher costs.

However, substantial change in quantities

(plus or minus) may result in price

modification based on “changed conditions”.

Choosing the form of Contract

-Standard forms are OK but not perfect.

-Custom-made.

-Modified standard from.

13



Modification should be done by a lawyer 
because
– Adding or deleting one word may alter the 

meaning.

– Be careful of interlocking and cross-references

One-sided contracts increase costs and cause 
disputes.

• Adv. Of a written contract:
-It forces the parties to address potential risks
before they arise.
-Make conscious decisions regarding who
should bear those risks.
-Provide a written record of those risk
allocations.
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For disputes developed under oral 

agreements, a court may imply terms that 

appear consistent:

-With the intention of the parties.

-With the industry custom and practice.

-With a widely-used form of contract.
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2.3 : CONTRACT FORMATION:

• OFFER & ACCEPTANCE

(competitive bidding will be discussed separately)
-An offer capable of being accepted.
-An acceptance.

▪Too vague offer is not capable of acceptance.
▪If too many essential terms are not defined during a
proposal, such as:

-The price.
-The time of performance.
-The scope of the project.

It will probably not qualify as an offer.

▪A solicitation (Request) for offers is called an invitation, it
does not qualify as an offer.
[In CANADA, it does]
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• In negotiation, offers and counteroffers are 
sent back and forth, until one of the 
counteroffers is accepted. 

• If an offer is rejected, it can not later be 
accepted unless it is revived(Validated) by 
the offerer.

• A counteroffer has the same effect as a 
rejection, in that it terminates the offer.

• The offer can be revoked(canceled) at any 
time before it has been accepted.
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For revocation to be effective, it must have

been received by the offered.

The offer remains open to the duration stated,

otherwise, to a reasonable time. Sometimes,

it is called Option contract.

• HOWEVER, for construction work it is 

common to have an irrevocable period of (30, 

60 or 90 days) for bidding or (sub-bidding).
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• irrevocable offer can be enforced by:

-Including an enforceable promise not to revoke.

-Proving that the promisee relied on the offer &

has suffered a detriment(Harm) as a result. (this is

known as promissory estoppels).

Estoppel is is a legal principle that a promise is enforceable by law, even if
made without formal consideration, when a promisor has made a promise to
a promisee who then relies on that promise to his subsequent detriment.

[This is applied to sub offer before it has been accepted

by the C, but the C relied-on this offer in submitting his

bid and will suffer a detriment if sub’s offer would be

revoked]
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2.4 : CONSIDERATION:

• It means something of value given or 
promised by each party to the contract.

Another definition

“either some right, interest, profit or benefit

accruing to the one party, or some

forbearance (tolerance), detriment, loss or

responsibility, given, suffered, or

undertaken by the other”.
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It is not necessary that the consideration given by

each party be of equal value.

Consideration may be a promise by one party to give

up a legal right rather than a promise to pay

money.

For example, a contractor may agree to give up its

right to sue the O for delay in exchange for the

Owner granting an extension of time to complete

the contract.

Each amendment to the contract must be supported

by consideration. If not, it is unenforceable.
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• EX.: Modular Windows
-The contractor was required to deliver and

install the windows by a certain date.

-He refused to perform on time unless the O

agreed to increase the contract price.

-The O reluctantly agreed to avoid a delay.

-Later, the O refused to pay the additional

money, arguing that there was no

consideration.
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The court agreed that there was no consideration

for additional payment.

Had the C promised to accelerate the schedule by

one week in exchange for the price increase, the

amendment to the contract would not have failed

for lack of consideration.

Historically, seals have been used as a substitute

for consideration, put the document under seal,

and thereby make it enforceable.

A seal is no longer a valid substitute for

consideration in most states, in USA.

[it is still recognised in CANADA]
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• 2.5 : VOIDING A CONTRACT:

Courts will void a contract in rare

circumstances such as:

Mistake

Misrepresentation

Duress (Threat)

Unconscionability (it means that the conduct does not conform to

the dictates of conscience)

Frustration and impossibility
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• Mistake:

1. The mistake must be significant.

2. The mistake must have existed at the time the

agreement was made.

3. The mistake must have been either a “mutual

mistake” or a mistake of which the other party was

aware or should reasonably have been aware.

In bidding stage, the C may be required to enter

into the contract or forfeit (lose) the bond penalty

unless the error in the bid is obvious to the O
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• Misrepresentation:

An innocent or negligent misrepresentation is a

statement made by one party to another that is false or

misleading but involves no intent to deceive or

mislead.

A fraudulent misrepresentation to occur, the party making

the statement must be aware that the statement is

false.

In both cases, a party who has entered into a contract in

reliance on the statement may be able to a void the

contract, but it may be more difficult to do if there was

no fraudulent intent.
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Fraudulent misrepresentation of Subsurface

Conditions

1. Clause: requires the C to make complete

investigations.

2. O provides bidders with the results of his invest.

+

disclaimer that the O makes no representation

regarding the accuracy of investigations.

3. Besides # 2 it requires the C to do his own

investigation.
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As long as the contract provides for an increase

in prices due to unforeseen subsurface

conditions, the appropriate remedy is to

authorize an extra to the contract.

Any way, the O has a positive obligation to

make available to bidders all relevant

information, where such information is not

reasonably available to bidders, and failure to

do so is actionable.
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• DURESS

-A good example is the Modular Windows case.

For duress to exist the party claiming duress must prove

that it did not have any meaningful choice.

-Courts will examine whether practical remedies were

available such as hiring a replacement contractor and

suing the other party.

and whether the demand for new terms was justified.

Other factors are relevant such as:

the availability of legal advice &

the prompt action after the pressure ceased.

29



• Unconsionalbility
There must have been extreme inequality of bargaining power at

the time the contract was formed.

An example is “no damages for delay”; courts will:

▪Refues to enforce it [rare].

▪ Interpret the contract as generously as possible against the

O

Frustration and Impossibility

When an event occurs that was not foreseen at the

time the contract was entered into, and that event

makes the performance of the contract that either

impossible or of no value, a party may have the

contract rescinded(Voided).
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For example, if the land on which the construction is

to take place is expropriated(taken) prior to

performance, the O could rescind.

It is essential that the risk of the event is not a risk

that was allocated to one of the parties.

• Typical contracts contain force majeure clauses, 
which provide for an extension to the contract time 
because of a force majeure event.

• Under such contracts, it would be difficult to prove 
frustration or impossibility.
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2.6 : DAMAGES
When a breach of contract occurs, the innocent party
may have a choice of remedies.

A court may:
-Order one party to pay money (damages).
-Order one party to perform specific acts (specific
performance).

-Make an order prohibiting from doing something
(injunction).

-Make a declaratory order that simply gives the court’s
opinion without requiring anyone to do anything.

The most common remedy is damages. The amount
awarded is supposed to put the innocent party in the
same position as if no breach had occurred.

The damages may include anticipated profit.
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Recovery of damages is subject to 3 limitations:
1) Mitigation

The plaintiff must take reasonable steps to reduce or mitigate
the loss.

2) Not too speculative (Could be proved)

A party claiming loss of anticipated profit must be able to

prove with a reasonable degree of certainty that a profit would

have been earned and how much it would have been.

3) Remoteness:

If the loss was not reasonably foreseeable at the time the

contract was made, it is considered too remote.

For this reason, serious consequences of a possible breach

that are not ordinarily foreseeable should be brought to the

attention of the other contracting party before the contract is

entered into.
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Consequential damages

In industrial construction contracts, it is

common for the contractor and engineer to

insist on a consequential damage clause (to

be excluded). Consequential damage is

related to indirect losses such as loss of

business.

Example : Repair of oil Refinery.

Courts will usually be reluctant to resolve the

matter in favor of the claiming party.
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Liquidated damages

It means that the loss is estimated before the

contract is signed and before any breach has

occurred.

The parties agree beforehand the if a certain type of

breach occurs (typically a delay), damages will be

fixed at a certain amount, such as $1,000 per day.

If the L.D. are set unreasonably high in order to

terrorize a party into performing, it will be

considered a penalty and may not be enforceable.
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• 2.7 : TERMINATION:

Contracts must eventually come to an end, by:

1. Performance.

2. Impossibility to perform (occurrence of an event).

3. Agreement to terminate.

A unilateral termination

Either will be provoked(Incited) by a breach of

contract or will itself be a breach of contract.
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Breaches of contract

1) Fundamental breach which goes to the root of contract

by depriving (denying) the innocent party substantially

of the benefit of the contract.

e.g. not paying the contractor.

The other party may:

i) Continue to perform and sue for damages.

ii) Declare the contract to be at end and sue for

damages.

2) Less serious breach

The only solution is to sue for damages.
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Repudiation (Rejection) of a contract is

where one party either by words or by

conduct lets the other party know that it

does not intend to perform its obligations.

Anticipatory breach is one in which no

breach has yet occurred, other than

conveying the intention to breach.

For this to be considered, it should be clear

and unequivocal(Clear).
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Most contracts contain termination provisions. These

clauses list the acts by either party that entitle the

other party to terminate the contract.

e.g.

Stopping the work for (say 30 days).

persistently(Continually)disregards laws, orders,..

Most provisions require that the party about to

terminate give notice and allow the party in breach

to remedy the breach promptly.

It is imperative(Vital) that the terminating party

strictly comply with all limitation periods and notice

requirements, or be considered in breach.
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2.8 : QUASI-CONTRACT:

As the result of:

1.Fundamentally changed conditions.

2.Mutual mistake.

3.Abandonment of the contract by one party

The contract may become inapplicable.
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yet, the O received the benefit of the

contractor’s work and should pay something

for it.

The principle of quantum merit is used to

compensate the C. It means the amount it is

worth.

The C is paid the reasonable value of the work,

including a reasonable profit.

It is a quasi-contract.
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The most frequent application of this principle is

with respect of changes in the work which are

not covered by change order provisions.

&

Constructive changes which are:

Changes necessitated by the O with a refusal

by the O to acknowledge that any change

has occurred.
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