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NEGLIGENCE
• 4.1 : overview:

• The law of negligence in its modern form was 
born in the late 1920s and early 1930s.

To succeed in a negligence claim, the plaintiff must

prove:

1. That the defendant owed the plaintiff a “duty of

care”

2. That the defendant breached that duty

3. That the plaintiff suffered loss or damage

4. That the breach was the proximate cause of the

plaintiff’s loss
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A defendant need prove only that any one of the

elements does not exist, and the claim must fail.

The basic principle on which negligence law is based

is reasonable foreseeability.

The law does not demand perfection. Instead, it sets

standards of reasonableness.

The mere fact that an error or failure has occurred is

not sufficient, in most cases, to prove negligence.

Claims in negligence against construction

professionals can be particularly distressing(

Painful) because they impugn (accused) the

professionalism and competence of the defendant.
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4.2 : DUTY OF CARE:

If the defendant could reasonably foresee, at the

time s/he committed the negligent act, that the

plaintiff might suffer loss or damage, then a duty

of care is owed to the plaintiff.

For example, an engineer designing a building

should reasonably foresee that if the design is

performed negligently, a tenant (occupant) might

be injured in the event of a collapse.
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There will be a different conclusion if the building is

used by an occupant for a purpose that could

not reasonably have been anticipated, such as

storage of explosives.

This might open up the floodgates to excessive

litigation.
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This issues raised in the construction context

are:

1.Whether an engineer owes a duty to an

owner, assuming there is no contract bet the

Engineer and owner.

2.Whether an architect owes a duty to a

contractor to point our construction errors.

and whether a duty is owed for errors in the

plans and specifications.

3.Whether the designer owes a duty of care to

construction workers with respect to safety

issues.
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4.Whether a contractor owes a duty to

subsequent purchasers for construction

defects, particularly where the contractor

has provided a narrow warranty to the

original purchaser.

5.Whether a duty of care is owed for pure

economic loss, where no physical damage

or injury has occurred.
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• The issues described her have not all 

been decided consistently from one 

jurisdiction to another. 

• Duty of care is more easily established if 

there is a pre-existing relationship 

between the plaintiff and defendant.
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• Directions Courts Have Taken on Duty of 

Care Issues.

Duty of the A/E to the Owner

It is now generally accepted that both

architects and consulting engineers owe a

duty of care to protect owners despite the

lack of contractual privity between them.
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Duty of the A/E to the Contractor

The Supreme Court of Canada concluded that

a duty of care was owed. (same in USA)

This conclusion was based in part on the fact

that the bidding period is too short to allow

bidders to conduct a thorough review of the

accuracy of the engineering work and that

duplication of the work would be costly.
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The floodgates have opened wide on this issue

in California, where a designer was held

liable to the contractor for failing to supervise

the contractor.

This result has been criticized since it allows

the contractor to escape responsibility for its

own negligence and breach of contract, and

to place that responsibility on the architect.
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Duty of the A/E to Workers and Other Third
Parties

Industry custom and practice dictates that

contractors rather than design professionals are

responsible for means, methods, and techniques

of construction, absent contractual language to the

contrary.

However, if the designer accepts responsibility for

supervising the construction, a duty of care may
be owed to workers for safety hazards.
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▪In some jurisdictions, lawsuits by injured workers

against their employer are barred by virtue of (according

to) the applicable workers’ compensation legislation.

Some workers’ compensation legislation bars lawsuits

against anyone registered as an employer under the

statute, and the designer may be registered in some

circumstances.

▪Claims by third parties who are not part of the

construction process for physical loss or injury can be

made against owners, occupiers, designers, and

builders, as long as reasonable foreseeability can be

established.

Such claims are subject to the same definition of duty

that applies to claims by workers against architects.
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Duty to Subsequent Purchasers
Courts do not determine whether a duty of care exists strictly on

the basis of legal analysis. Policy considerations are a factor

as well.

Consider the problem of the contractor or developer who is

aware of latent(hidden) defects in a recently competed

project. A latent defect is one that is not discoverable through
reasonable inspection.

Strict legal analysis might dictate that a duty of care is owed

because the contractor could reasonably foresee, at the time

the negligent construction was performed, that a subsequent

purchaser might suffer loss.

But fairness might dictate the opposite result.

This example is given to illustrate the point that some legal

problems, such as duty of care, may not be susceptible

(subject) to rigid analysis and can give rise to opposite

conclusions by different courts.
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Duty with Respect to Pure Economic Loss

For example, an engineer may issue

instructions to stop work on the site, which

causes the contractor delay with its

accompanying financial implications.

There is no bar to such a claim for breach of

contract, but courts in some states will not

allow such a claim in negligence.

Claims for pure economic loss are allowed in a

wider class of cases than in the past.
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There is a category of negligence known as

negligent misrepresentation.

A person who negligently provides erroneous

information to another in the performance of

his or her profession will be liable if the

recipient of the information suffers loss as a

result of reasonably relying on that

information.

One major difference between
misrepresentation and ordinary negligence is
that reliance is a necessary element. These
cases typically involve pure economic loss.
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• Some claims against designers for pure 
economic loss are made by contractors 
whose work or reputations have been 
commented on with disfavor by the 
designer to the owner. In such instances, 
the designer may assert the defense of 
qualified privilege.

• This defense allows the designer to 
provide advice to the owner when 
requested, as long as the designer 
honestly believes the advice to be true and 
the advice is given without malice.
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• There have been claims brought by 
contractors against engineers and 
architects based on negligently prepared 
bid documents, framed in negligent 
misrepresentation. Some have succeeded, 
and others have failed. This area of the law 
is not yet settled.
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Establishing a Duty of Care Defense

It is a matter of reducing rather than eliminating

entirely the risk of a negligence claim.

By the use of contractual limitation clauses and

exclusionary language, contractors and

design professionals can eliminate or restrict

certain duties owed to the party with whom

they have contracted.

There is nothing to prevent the contractor from

negotiating a provision into the construction

contract excluding responsibility for the

adequacy of the design.
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• The limitation of the architect’s duties regarding 

contractors’ means and methods of construction 

can prevent a court from finding that such a duty 

is owed by the architect to workers on the site. 

The reverse is equally true.
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• 4.3 : BREACH OF DUTY:

Breach of duty is another way of saying that the standard of

care was not met. Participants in the construction process

are expected to use the same level of skill, care, and

diligence as do other competent members of their profession.

The mere fact that an error has been made is not sufficient to

establish negligence. However, in most cases, if that error is

of such a kind that reasonable skill, care, or diligence would

have prevented it, liability is likely.

This standard is established in each case by the use of

expert evidence.

The relevant standard is the one that was in place at the time

the alleged negligence occurred, not at the time of trial.
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• There comes a point where it is impossible to 
say what is generally accepted among the 
profession and what is the general practice of 
years past.

• Not everyone adopts new methods on the 
same date. 

• There is a transition period in some cases 
during which there may be two or more 
schools of thought, each using a different 
design method or construction technique.
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Experts and Specialists

If an A/E holds himself or herself out as an expert

or specialist, a higher standard will be applied.

What constitutes a specialist? In law, anyone who

represents himself or herself to the public as a

specialist or expert, even if he or she does not

possess special expertise, will be held to the

higher standard.

Compliance with Codes and Standards

Unless adopted by reference into legislation, a

code is a recommendation only, and compliance

with it is not mandatory.
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However, for practical purposes in the event of a failure, the

code becomes a minimum mandatory standard.

In other words, an engineer has the right to exercise

independent judgment and may even go back to first

principles.

But if a problem occurs and the engineer is called on the

carpet to justify the design, there will be a presumption

against the engineer that would be very difficult to

overcome in most cases.

Even though violation of the standard is not conclusive

evidence of negligence, it can be persuasive evidence.
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The more difficult question is whether one can

be held liable if there has been full

compliance with the code. The simple answer

is that such a situation is highly unlikely in

most cases although it is possible.

There are four sets of circumstances where

that the code requirements are inadequate
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The first is where the engineer has actual
knowledge that the code requirements are
inadequate.

Second, an engineer may be held liable where
he or she reasonably should have been aware
that the code is inadequate. For example, it
may become common knowledge-as a result
of a failure, study, or theoretical research-that
changes to the code are required.

The design engineer has some obligation to
keep up with developments in the field, in
particular with respect to areas in which that
engineer is a specialist.
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Third, in rare cases, the courts have held

that an industry cannot be permitted to set

its own standard where that standard is

careless.

Fourth, where the design is leading edge or

unique, a different standard may apply.

If a designer or contractor seeks to use a

new approach that deviates from common

practice, what effect will that have on

potential liability?
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This question is relevant at only two stages in the process:

▪ At the time of contracting and

▪ In the event of a failure or problem.

It is essential to fully inform the client of any risks

associated with the method, such as the effect it might

have on use or maintenance costs, or on safety factors,

and let the client make an informed decision.

The decision by the client to take the risk, in the hope of

achieving savings, may afford the designer or contractor

a defense against the client although it may be no

defense against a third party who did not accept the risk.
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In the event of a failure, a court will impose a very

high standard on the designer or contractor,

particularly if a tried and true method is known

and available or if the risks were not fully

canvassed (negotiated) with the client.

Many construction failures occur because of a

coincidence of factors. Design error, construction

error, poor inspection, and unforeseen use, or

some combination of these factors, may play a

role in eating away the intended safety factor

until failure occurs.
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• Codes of practice set forth minimum 
standards to which there should be 
adherence. 

• The engineer cannot deviate from the 
requirements of the Code without 
adequate grounds to do so.

• If the Code is in any way ambiguous and 
requires interpretation, the engineer must 
ensure that the interpretation is based 
upon sound engineering principles and is 
consistent with the intent of the Code.
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• Codes of ethics for engineers dictate that 

public safety is paramount. This obligation 

to public safety is used to establish the 

duty of care owed by the engineer to 

members of the public in negligence 

cases. 

• Although contractors may not be bound by 

a formal code of ethics, there is no doubt 

that the same duty is owed by contractors.
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Avoiding Claims Based on Breach of Duty

No one sets out to do negligent work. The vast majority of

breaches of standard of care fall into two categories:

▪ Incompetence (lack of skill) and

▪ Lack of care.

Education per se (itself) does not make an engineer,

architect, or contractor competent. Experience and

training are equally important.

Any venture into a new field should be preceded by

additional training, and ideally, the first project in the new

area should be done in partnership with or under the

guidance of an experienced practitioner in the area.
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Methods of reducing claims due to lack of care

▪ To establish procedures that require a certain

level of care. (Checklists)

▪ Calculations should be checked by someone

other than the person who did them.

▪ Peer review has been tried with success in

many situations.

▪ To ensure that the contract governing

performance of the work does not set an

unreasonable standard of care or create a

guarantee of results.
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• 4.4 : PROXIMATE CAUSE

For an event or act to be considered legal cause of a loss,

it must satisfy the “but for” test:

But for the act, the result would not have occurred.
After the test is met, the cause is analyzed to determine

whether it is proximate. The term proximate has been

used by many courts to distinguish between causes

that play a significant part in producing the result and

those that are too remote.

Consider the example of a contractor who leaves a trench
excavated and installs barricades around it. A municipal
crew removes the barricades and fails to replace
them…
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• 4.5 : LOSS CAUSED BY THE BREACH

• Although a negligent act or omission may 

be proved, it is possible that no loss or 

damage was occasioned by it. 

• In many cases, that is precisely what 

happens. If there is no causal connection 

between the loss and the negligent act, 

the claim will fail.
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To illustrate, suppose that an architect designs a
building with two levels of exposed parking and
ten floors of enclosed offices above…

If a less expensive solution had been designed at an

earlier point, the loss would be equal to the

difference between $50,000 and the cost of the

less expensive solution.

The most serious losses occur when work that has

already been performed has to be torn apart and

redone. In such a case, all the cost involved will be

claimable as flowing from the breach.
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• 4.6 : DEEP POCKETS IN NEGLIGENCE 
CASES

There is always enough blame to spread
around, but not always enough money.

Many jurisdictions still retain the principle of

joint and several liability in negligence.

Joint and several liability means that each
defendant whose fault has contributed to the
loss is individually liable up to the full amount
of the loss.
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If one of the defendants is impecunious (Poor), the

defendant with deep pockets will bear the entire loss.

Deep pockets in many cases is synonymous with

insurance coverage.

Joint and several liability may be excluded by contract,

but this will do nothing for the third party claims.

A contractor does not usually investigate the financial

resources of the design team, and the designers may

not have the right to reject a low bidder on the basis of

financial resources.
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