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CHAPTER 5

RISK, RESPONSIBILITY; AND 

DISPUTE AVOIDANCE

• 5.1 : INTRODUCTION:
• The principles of contract law go only so far in:

▪ Guiding the parties to the contract or

▪ Guiding a court as to how a contract should be

interpreted

• The purpose of a contract is to allocate:

▪ Risk

▪ responsibility
Between the parties
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- Risk of loss in the event of failure

- Risk associated with unforeseen events (such as

rejection of plans by an official authority)

- Responsibility for making decisions

- Responsibility for ensuring certain results.

Designers, contractors, and owners can reduce or

eliminate certain types of risk both at the contract

negotiation phase and during the performance of

agreements simply by recognizing the potential risks

and responsibilities and by taking a few simple steps to

either knowingly accept them or shift them to other

parties.
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• Responsibility will sometimes be allocated bet. Parties

even if the parties fail to address those issues in their

contract.

• The law will make presumptions and imply terms into the

contract.

• Some of the presumptions more commonly made in

construction contracts are examined in this chapter.

• Risks that properly belong to one party may be

mistakably accepted by the other. These risks are easily

avoided as long as they are recognized.
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• Risk of conflict is greatly increased where the client of a

contractor or designer is dissatisfied.

• Client dissatisfaction is often unrelated to the quality of

construction or design, but rather is a function of poor

communication.

• Designers are required to draft specifications and can use

them to allocate risks that were not specifically addressed in

the contract.

• Risk allocation through the use of specifications and

disclaimers will be discussed. Designers are frequently

required to draft specifications and can use them to allocate

risks that were not specifically addressed in the contract.
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• 5.2 : COMMON LAW PRESUMPTIONS

1. Construction participants, with the exception of

individual homeowners, are generally viewed by the law

as relatively sophisticated parties.

2. The terms of the contract were fairly negotiated, and if

the party did not object to a term of the contract, he or

she will be bound by that term.

• An argument that the contract would have been 
awarded to someone else if the term had not 
been agreed to is of little avail.

• Rarely will a court be persuaded by an 
argument of duress.
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• Freedom of contract and the ability to walk away from

unacceptable terms is presumed. The answer is to live

with the onerous term, or let someone else live with it.

3. The law also presumes that if a risk is identified in the

contract, the parties addressed their minds to that issue, and

the law is reluctant to substitute its own allocation of risk for

the parties’ choice.

• For example, the doctrines of frustration and impossibility, 
refer to circumstances that would render the performance of 
a contract either physically impossible or to no purpose. If the 
risk has been addressed in the contract, a court will generally 
let the contract determine the outcome.
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• A popular Error by the consumers of architectural and

engineering services is that the designer guarantees the

result of his or her work. In fact, the law makes no such

presumption.

• What the law provides is that the designer will act with the

level of competence and care that would be expected of

the average practitioner in that field.

• Designers should be extremely careful to avoid any

contractual language that places them in the position of

guarantor or surety.
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• It is rare to find perfection in the design of any complex

project.

• That is one reason owners put contingencies in their budgets.

• If the designer represents to the owner, either in the contract

or by letter, or even verbally, that the desired result will be

obtained, the defense of reasonable care may be eroded.

• The law does not necessarily presume that contractors

guarantee that their work will provide the results desired by

the owner, but it will imply certain warranties.

• The law (in most jurisdictions) will imply in a contract for

construction of a residence that the final product will be fit for

human habitation.

• It will also imply certain minimum standards of quality and

workmanship in the materials and labor.
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• If the contractor is aware-or reasonably should

have been aware-of a defect in design, there is

an implied obligation to bring that defect to the

owner’s attention.

• The law does not often imply any warranty of the

design, by the contractor, into the construction

contract unless the plans and specifications

would indicate to an average contractor that the

design would not work.

10



5.3 : SHIFTING RISK

• Designers are constantly aware of the duty to 
protect the owner's interest. 

• But looking after the owner's interest does not 
mean in every case that the designer's own 
interest must be ignored. 

• The owner's interest may be paramount to the 
personal interest of the designer, but the two 
are not always in conflict, and in many cases 
the two will coincide.
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• Many designers will accept risk that should properly

belong to the owner in the mistaken belief it is somehow

improper to leave that risk with the owner.

• For example, assume a mechanical engineer is hired to

design the HVAC for an office building. The engineer in sizing

piece of machinery, such as a chiller, determines that there is

one unit that would be marginally adequate but might fail in

the event of high demand.

• A larger unit would certainly be adequate but would cost

substantially more. The engineer might reason, "I know this

job is on a tight budget, and every request for upgrade has

been rejected. The owner would never agree to the increase

in cost."
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• If the engineer simply specifies the less expensive unit, 

and it proves inadequate, liability is likely.

• Similarly, if the engineer specified the more expensive 

unit, the owner might complain (once it became 

apparent) that the increased cost was unnecessary.

• The solution is to write to the owner explaining the 

problem, and setting out the possible consequences and 

likely costs, thereby allowing the owner to make an 

informed decision.

13



5.4 : DISPUTES CAUSED BY 

CLIENT DISSATISFACTION
• Client dissatisfaction is one of the prime causes of

litigation.
• The dissatisfaction may be:

- Justified, or
- a matter of perception.

• Justified dissatisfaction will result in the owner
winning the case, and perceived dissatisfaction may
have the opposite result.

• In some cases, disputes can be avoided simply by:
- advising the owner of the choices available,
- outlining the adv. And dis adv. of each choice
- allowing the O to make an informed decision.
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• To illustrate, suppose the owner, who is 
constructing a parking garage, advises its 
structural engineer that the cast-in-place concrete 
slabs are to be flat, with no ponding of water

• The engineer knows that over time the slab will 
develop creep deflection, and unless camber is 
designed and built in to the structure, a  flat slab  
today  will mean ponding in the future.

• Furthermore, there will be short-term deflection 
caused by removal of the formwork so  that  
measurements  taken before stripping the forms 
will differ from those taken afterward. The amount 
of deflection will be even greater when live load is 
imposed, making the timing of measurement 
critical. The only way to avoid these deflections is 
to grossly overdesign the structure. 
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• In these circumstances, measurement of the flatness of

the slab after pouring of concrete might lead the owner

to be dissatisfied.

• The problem can be avoided by informing the owner

beforehand what to expect. That way, ponding of water

before the forms have been stripped will not be cause for

complaint.

• It is always advantageous to offer explanations before

rather than after a result has been obtained.
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• It is highly unlikely that the owner would ever 
choose to grossly overdesign the structure to 
avoid ponding. 

• Clearly, there is no meaningful choice for the 
owner. But it is extremely likely that the owner-
without having been informed of the explanation 
of camber and deflection-on finding water 
puddles after the first rain, would consider suing 
the engineer for providing a design that did not 
accomplish  the  requested result.
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• As in the case of the chiller, the owner might simply say,

“Do whatever you consider appropriate.” if possible, the

designer should avoid being drawn into making the

choice.

• But if that is not possible, it would be prudent to inform

the owner (by letter)

- What choice will be made,

- For what reason,

- With what possible consequences

- At what cost, and

- To advise the owner that if he or she is not happy with

that choice, immediate notification should be provided.
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• The common cause of claims bet. O and A/E is 
unpaid fees.

• The typical scenario involves a request at the end of 
the job by the designer for the last installment of the 
fee, and a response by the owner to waive or reduce 
the fee because the job ended up overrunning the 
budget due to alleged errors and omissions by the 
designers. 

• The designer refuses to give up a portion of the fee 
because he believes the fee is already too small and 
there were no errors of any significance. 

• A claim is filed for the fee, and the owner 
counterclaims for the losses caused by the alleged 
negligence. It is not uncommon for the counterclaim to 
be many times greater than the claim for fees.
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• To avoid counterclaims, Some designers have

suggested requiring the owner to pay the fee, or a

portion thereof, as a retainer. This is simply impractical.

- Since owners are often unwilling to agree to such an

arrangement.

- The conflict stems from a poor understanding, at the

start of design, of what will be required and how much

it will cost.
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• The designer may have contracted for one or two visits

per week, either as part of the fee or on an hourly basis.

The contract may specify that design changes due to

owner requests are not included in the basic fee.

• After being billed for extra services, the owner may be

upset. Even sophisticated owners have been known to

hesitate at such requests.

• One of the causes of this lack of understanding  is that 

retainer agreements  may be poorly drafted and do not 

clearly specify the scope of the designer's services.

• There is a distinction, for example, between supervision 

and inspection, which many designers take pains to 
ensure is documented
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• An architect who is responsible for supervision will want

to be on site every day.

• Inspection, on the other hand, connotes a lesser degree

of involvement.

• Although the architect may appreciate the distinction, the

owner may not.

• Good communication is a key ingredient to a successful

business relationship.

• It cannot be overemphasized how important it is to

maintain a good relationship with the client, and doing so

is the least expensive and most cost-effective way to

avoid claims.
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5.5 : PROJECT DOCUMENTS

There are typically at least five parts to a
construction contract;
1. The written agreement
2. The general conditions
3. Special or supplementary conditions
4. The technical specifications
5. The drawings

Allocation of risk and responsibility as between
the owner and contractor is largely
determined by the contract.
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• The designer will play a role in making that allocation

through the drafting of the drawings and specifications.

• Likewise, the designer will influence certain risks and

responsibilities as between the owner and designer.

• Hundreds of years ago, when the common law of

England was in its infancy, construction was performed

by "master builders" who were responsible for much of

the detailed design work in putting a project together.

• The owner relied more on the contractor for the design

function than is the case today. As the professions of

architecture and engineering developed, owners and

developers have come to rely on design professionals

for the complete design.
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• There is still a residual (historical) design responsibility in the
contractor in some cases.

• In recent years, designers have tried to shift responsibility for
certain aspects of the design to the contractor through the use
of performance specification.

• A performance specification requires the contractor to achieve
a result but does not tell the contractor how to achieve it.
(elevator)

• For example, elevator subcontracts are commonly bid based 
on a performance specification. The designer does not design 
the length of elevator rail, or its gauge, or the motors needed 
to operate it. The suppliers have their own engineers on staff, 
who have greater design expertise. 

• The designer will instead specify the number of elevator cars 
required, the number of floors, the speed required, perhaps 
the passenger capacity, and other operating parameters. 
Some designers may simply call for a recognized 
manufacturer's system "or equivalent."
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• The disadvantage in using a performance specification

approach is that the designer loses some control over

the design process.

• Trying to regain that control through the shop drawing

review process can be costly because the contractor will

argue that any interference resulting in increased cost

justifies increased compensation, which in turn can

precipitate a claim against the designer by the owner.

• Performance specifications offer greater opportunity for

the contractor to influence the final product. Yet he

warrants that the system will meet the parameters

specified.

• The designer has therefore shifted some of the risk,

namely, the possibility that the system will not function as

intended. 26



5.6 : DISCLAIMERS

• It is common to find clauses in contracts that attempt to

preclude or limit the liability of one of the parties. For

example:

- consequential damages,

- negligence,

- “no damage for delay”,

- etc.

• Disclaimers are not always contained in contracts. They

may be posted in conspicuous places or contained in

letters.
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• Disclaimers may be conveyed by placing a note or 

paragraph in the drawings or specifications. 

• For example, architects and engineers frequently 

place a stamp on shop drawings they have 

reviewed, advising the contractor that the designer's 

review is only for general conformity with the intent 

of the design and is not a detailed review. 

• Invitations for bid frequently disclaim the accuracy of 

soils information and require the contractor  to make 

an independent investigation..
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• A disclaimer to be effective, it is necessary to bring it to

the attention of the party against whom it is intended.

• Disclaimers that are inconsistent with the contract

entered into are often invalid.

• Furthermore, disclaimers that are unreasonable in

scope, such as attempts to preclude claims for

fundamental breach of contract or gross negligence, run

the risk of being found unenforceable by courts.

• However, if care fully drafted, exculpatory clause can be

a very effective method of shifting risk.
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