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CHAPTER 9

MECHANICS’ LIENS

9.1 : THE PURPOSE OF LIEN LEGISLATION

• Every jurisdiction in the United States and Canada has a 
mechanics' lien statute. They vary in content from one 
jurisdiction to another but are similar in many respects.

• The purpose is twofold:

▪ To provide security of payment for suppliers of:

➢ Labor and
➢ materials

▪ To facilitate credit in the construction industry.

• That payment follows performance is not in itself unusual

or peculiar to the construction industry.
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• On almost every construction project, money flows from 
the lender to the owner, through the general contractor to 
the workers, suppliers, and subcontractors.

• Typically, each month a progress draw is requested by 
the general contractor, approved (in whole or in part) by 
the consultant, and paid by the owner. 

• Monies will not be released by the lender or owner 
without evidence that work has been performed or 
materials have been delivered with value equal to the 
amount of money  claimed.

• This means that workers, contractors, and material 
suppliers must do their work and supply materials before 
they get paid.
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• Many businesses provide goods on credit. 

• Large purchases such  as houses and automobiles are 
made with little or no money paid in advance.

• That distinguishes the construction industry from others 
is that the security for payment used in other industries 
does not work in construction. 

• If the vendor of a  car  or  house remains unpaid, the car 
or house can be repossessed. 

• Conditional sales agreements, mortgages, and chattel 
mortgages are commonly used  to  create security and 
rights of repossession. 

• But if a drywall or painting subcontractor remains unpaid, 
for example, repossession is not a practicable solution.
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• Without some form of security, many contractors and

other participants would be unwilling to supply labor and

material without getting paid in advance.

• Requiring payment in advance would be unacceptable to

most lenders and owners. It is there fore in the interest of

everyone-lenders, owners, contractors, and all who work

under them-to have in place a mechanism such as a

mechanics' lien statute to facilitate credit and secure

payment.

• Lien statues use various methods to secure payment.

The primacy method is the lien itself.

• A lien is a claim against property and is required to be

registered in the appropriate land registry against title to

the property.
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• The effect is to make the property difficult to sell or

borrow against until the lien is removed, giving the owner

incentive to deal with the claim.

• Ultimately, the lien claimant may force the property to be

sold to satisfy the lien.

• A second method is the creation of a trust which

requires that monies paid to the general contractor be

used to pay those working under the contractor.

• A third method is the use of holdback.

• The unpaid party also has a claim for breach of contract

against the party who retained him.
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• A mechanics' lien is not the only remedy available to an 

unpaid party. 

• The unpaid party also has a claim for breach of contract 

against the party who retained him or her.

• The subcontractor can sue the general contractor in 

contract, the supplier can sue the subcontractor, the 

laborer can sue the employer. 

• Unfortunately, a claim in contract is a hollow remedy 

against a party who has no assets or who has 

absconded.
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• There may be other remedies as well, such as unjust

enrichment.

• What lien legislation does is create a cause of action

against the owner’s property even though the lien

claimant may not be in privity with the owner.

• This is based on the theory that the owner’s property

value has increased because of the labor or material of

the claimant.

• The lien legislation does not usually apply to government

projects.

• In the event the lien is barred because of lapse of time,

the action for breach of contract may remain viable since

the limitation period for such actions is typically much

longer. 8



Mechanics’ lien statutes typically contain procedural and

substantive requirements with respect to:

▪notice requirements

▪ filing requirements,

▪ limitation periods

▪categories of claimants.

These statutes also typically contain three separate

components that provide security or a remedy to the

claimant:

- the lien itself,

- the trust provision, and

- the holdback.
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• The lien is a charge against title to the property, which

can:

▪ inhibit transfer of the property or

▪secure payment for claimant when the property is sold.

• The trust provision creates an obligation in the contractor

to use contract funds to pay those subcontractors,

workers, and suppliers under the contractor.

• The holdback (Retention) is a method of keeping some

of the contract price out of the hands of the contractor

until the project is complete to determine whether parties

have been paid.
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9.2 : MAKING AND PROVING A LIEN CLAIM

• After a supplier of labor or material has performed, and

has not been paid, a claim of lien must be filed. This is

usually done by filing one or more documents with the

land registry office.

• The legislation will also contain time limitations and

procedural requirements.

• Failure to comply with procedural and substantive

requirements can result in the claimant losing his or her

lien rights.
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• The claim of lien is only that-a claim. It is not conclusive

of the amount ultimately owed to the claimant.

• The claimant must commence legal action to prove the

claim.

• It will usually be necessary for the claimant to prove that:

- The material was supplied to this particular project.

- Payment was demanded but not made.

- The claimant complied with the requirement of the

statute
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• It is frequently necessary to commence the action within

a specified period (six months or one year) after the

notice was filed or the work performed.

• The defendants may raise defenses, such as:

- deficiencies in the work,

- set-offs,(equitable defense )

- the fact that payment was made,

- other defenses
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• It may be necessary for the plaintiff to file a lis pendens

after the lawsuit has been started.

• A lis pendens is a document that states that a dispute

has been commenced.

• The lis pendens is usually filed in the land registry to give

notice to prospective purchasers and lenders that the

property is the subject of a lawsuit.
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• Once the claim has been proven, it must be enforced. If

security has been put up in lieu of the property.

Enforcement is relatively simple.

• Otherwise, the claimant (who is now a judgment creditor)

can either wait for the property to be sold or commence

proceedings to have the property sold.
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9.3 : WHO MAY CLAIM A LIEN

• Some jurisdictions require that the claimant have
either physically worked on the site or provided
materials to the site.

• Under those requirements, an architect who has
furnished plans to the owner would not be entitled to
the be entitled to the benefit of the lien legislation, but
an architect who supervised work on the site would be.

• Material suppliers often have difficulty proving their
claims because it is necessary to prove that the
material was delivered to the site.

• Without being able to prove delivery, the supplier will
be unable to prove a lien.
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9.4 : LIEN SECURITY

• Once a lien is registered, it serves as notice to the

public that the property is subject to the lien.

• If the property is sold the lien claimant must be paid

out of the proceeds in accordance with the lien’s

priority.

• If a lien has been filed, the lender will refuse to

advance funds until the lien is removed.
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• Because a lien can inhibit the release of funds in some

jurisdictions, it can be a powerful tool for enforcing

payment.

• Once it becomes apparent to the contractor and others

that no payment is forthcoming, construction activity can

quickly grind to a halt, and other liens can quickly be

filed.

• To avoid that possibility, lien statutes often allow the

owner or contractor to remove the lien by providing

alternative security for the claim. This allows the flow of

funds to continue.
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9.5 : TRUST PROVISIONS

• A trust is a legal mechanism for separating the legal
interest in property from the equitable interest.

• In practical terms, it means that while one party (the
trustee) has legal ownership the trustee must use the
property for the use and benefit of another party (the
beneficiary).

• Some mechanics’ lien statutes create a trust in the funds
paid by the owner to the general contractor.

• As soon as the funds are paid to the contractor, they are
impressed with a trust.
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• The contractor is a trustee, and those workers,

subcontractors, and suppliers below the contractor are

the beneficiaries.

• The terms of the trust require that the contractor pay all

the beneficiaries before using any of the funds for any

other purpose.

• One of the consequences of a breach of trust is that it

may give rise to criminal charges.

• Directors and officers of the contractor may be

personally liable and face criminal sanctions.
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9.6 : Holdback

• Holdback (retainage) is the percentage of the contract 

price that the owner must not pay the contractor until a 

specified period after substantial or final completion.

• The release of holdback funds is typically triggered by

completion of the contract. It will usually be a specified

period following substantial or total completion.
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9.7 : RISK TO THE CONTRACTOR AND 
OWNER

• The general contractor may be faced with liens

because a sub. has breached the trust provisions by

failing to pay its employees or suppliers or because

a sub. become insolvent.

• If it has already paid all its subcontractors, workers,

and suppliers 100 percent of the amounts owed to

them, and a second-tier subcontractor files a lien,

the general contractor may end up paying twice for

the subcontractor’s work.
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• To avoid getting stung by the same bee twice,

precautions are available to the general contractor:

▪ To require the subcontractors to provide performance bonds

and labor and material payment bonds.

▪ To require the subcontractors’ managers to submit sworn

statements each month declaring that all their financial

obligations have been met.

▪ Be selective in choosing.

▪Further investigations, in the nature of telephone calls to

subcontractors and suppliers and searching the title to

the property for liens, are sometimes undertaken before

progress payments are approved.
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▪ If there is any risk that a contractor is not going to pay

someone below, joint checks can be issued.

▪Before payment is made, the contractor may demand

from the subcontractor a waiver of liens.

• This type of waiver is valid only against the party who

signs it. For example, if a subcontractor provides the

waiver, it does not protect against a lien filed by an

employee of the subcontractor.
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